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CASE  SUMMARIES: 


ADVERSE  ACTIONS 


JOSEPH  E.  AGNES  v. 
O.S. POSTAL  SERVICE 

(Docket  NoT  DA67529$dl9) 
November  24,  1980 

Appellant  was  removed  for  failure 
to  meet  the  attendance  requirements 
of  his  position.  In  the  initial 
decision,  the  presiding  official 
found  the  charge  supported  by  a 
preponderance  of  the  evidence  and 
sustained  appellant's  removal. 
In  his  petition  for  review, 
appellant  contended  that  the 
presiding  official  improperly 
interpreted  the  terms  "totally 
disabled"  and  "partially  disabled" 
as  used  in  5 U.S.C.  8105  and  8106. 

Appellant  suffered  a job-related 
injury  in  1976,  and  since  that  time 
he  had  essentially  not  performed 
Postal  work.  In  February  of  1979, 
the  agency  contacted  a physican 
who  had  previously  examined 
appellant  to  determine  appellant's 
ability  to  perform  specified 
limited  duty  assignments  and 
received  an  indication  from  the 
physician  that  appellant  would  be 
able  to  perform.  Consequently, 
appellant  was  ordered  to  report 
to  work  on  February  13,  1979,  and 

when  appellant  failed  to  report 
for  work,  the  agency  proposed 
his  removal. 

The  Board  noted  that  the  issue 
in  this  case  involved  appellant's 
specific  physical  ability  at  the 
time  he  was  ordered  to  report  to 
work  to  perform  the  duties  of  the 
limited  assignments  proposed  by 
the  agency.  The  Board  found  that 
appellant  had  reasonably  cooperated 


with  the  Postal  Service  in 
submitting  certification  of  his 
disability  and  further  found  that 
the  preponderance  of  the  evidence 
indicated  that  appellant  was  dis- 
abled for  the  period  in  question. 
The  Board  noted  that  the  agency's 
action  removing  appellant  for 
failure  to  report  to  work  during 
this  period  was  not  taken  for  such 
cause  as  would  promote  the 
efficiency  of  the  service.  The 
Board  granted  the  petition  for 
review,  vacated  the  initial 
decision,  and  reversed  the  agency 
action . 


BARBARA  A.  ALLEN  V.  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT 

(Docket  No.  C H 0 7 5 2 0 9 1 4 5 ) 
November  26,  1980 

Appellant  had  been  granted  a 
within-grade  salary  increase  on 
January  28,  1979.  In  a letter 

dated  December  18,  1979,  the 

agency  notified  appellant  that  the 
within-grade  increase  had  been 
granted  erroneously,  and  that  her 
salary  would  be  reduced 
retroactively  to  January  28,  1979. 

The  letter  referenced  the  Board's 
regulations  governing  appeals, 
and  pointed  out  that  "an  appellant 
has  20  days  in  which  to  file  an 
appeal."  On  February  27,  1980, 

appellant  received  two  Form  50 's 
(Notification  of  Personnel  Action) 
relating  to  the  pay  adjustment, 
and  on  March  14  , 1980,  she  filed 

her  appeal  to  the  Board. 


The  Board  noted  that  the 
controversy  in  this  case  arose 
from  attempts  to  identify  the 
effective  date  of  the  pay 
reduction.  The  Board  found  that 
the  record  did  not  substantiate 
the  presiding  official's  statement 
that  the  appellant  had  been 
"clearly  notified. ..of  the 
effective  date  of  the  'pay 
adjustment'."  The  Board  further 
noted  that  the  effective  date  of 
a reduction  in  pay  is  the  date 
as  of  which  the  appellant  begins 
to  be  paid  at  a lower  rate. 

The  petition  for  review  was 
granted,  the  initial  decision 
was  vacated,  and  the  case  was 
remanded  for  further  processing 
and  adjudication. 


HILBERTO  ALONZO  v . DEPARTMENT 
OF  THE  AIR  FORCE  (Docket  No. 
DAO 752090 13  ) , ROBERT  COEFIELD  v. 
DEPARTMENT  OF  THE  NAVY  (Docket 
No.  SF075209012) , RUDOLPH  D. 

RUSSELL  v.  DEPARTMENT  OF  THE 
INTERIOR  (Docket  No.  SF075209018) 
November  24,  1980 

The  Board  reopened  these  cases 
to  address  the  issue  of  whether 
"good  cause"  had  been  shown  to 
justify  a waiver  of  the  Board's 
requirement  that  appeals  must  be 
filed  not  later  than  20  days  after 
the  effective  date  of  an  appealable 
action.  5 C.F.R.  1201.22.  Each 
appellant  failed  to  appeal  from 
his  removal  within  the  aforemen- 
tioned 20-day  time  period.  In 
all  three  cases,  appellants 
attempted  to  invoke  5 C.F.R. 
1201.12,  which  provides  that  a 
presiding  official  may  waive  a 
Board  regulation  in  an  individual 
case  upon  a showing  of  "good 
cause."  In  each  of  the  cases, 


the  presiding  official  found  that 
good  cause  was  not  shown  to 
justify  a waiver  of  the  time 
limitation.  Accordingly,  the 

appeals  were  dimissed  as  untimely 
filed.  The  cases  were  consolidated 
by  the  Board  upon  reopening,  since 
they  contain  identical  or  similar 
issues.  5 C.F.R.  1201.36. 

The  Board  noted  that  the  its 
regulations  include  no  specific 
criteria  for  determining  when  good 
cause  has  been  shown  for  waiving 
the  time  limitation  on  the  filing 
of  an  appeal,  and  Section  1201.12 
of  the  Board's  regulations  gives 
the  presiding  official  wide  discre- 
tion in  determining  whether  a 
sufficient  basis  has  been  shown 
by  an  appellant  to  warrant  a 
waiver  of  the  time  limitation. 
The  Board  further  noted  that 
factors  for  consideration  by  a 
presiding  official  in  deciding 
whether  to  waive  the  20-day 
limitation  should  include,  but 

are  not  necessarily  limited  to, 
the  following:  the  length  of  the 

delay;  whether  appellant  was 
notified  of  the  time  limit  or  was 
otherwise  aware  of  it;  the 

existence  of  circumstances  beyond 
the  control  of  the  appellant  which 
affected  his  ability  to  comply 
with  the  time  limits;  the  degree 
to  which  negligence  by  the 

appellant  has  been  shown  to  be 
present  or  absent;  circumstances 
which  show  that  any  neglect 
involved  is  excusable  neglect; 
a showing  of  unavoidable  casualty 
or  misfortune;  and  the  extent  and 
nature  of  the  prejudice  to  the 
agency  which  would  result  from 
waiver  of  the  time  limit. 

Appellant  Alonzo  contended  that 

the  delay  in  filing  his  appeal 
(four  days  late)  was  due  to  the 
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unavailability  of  his 

representative.  Appellant 

Russell's  appeal,  although  prepared 
and  mailed  on  the  20th  day  of  the 
time  limit  for  appeal,  was 
postmarked  one  day  late  because 
mail  is  processed  only  once  a day 
at  the  small  post  office  where 
the  appeal  was  mailed.  In  both 
cases,  the  Board  found  a proper 
basis  for  waiver  of  the  time 
limitation  and  noted  that  the 
presiding  officials  abused  their 
discretion  by  not  concluding  that 
a reasonable  excuse  or  explanation 
had  been  offered  for  the  late 
filing.  The  initial  decisions 
in  both  cases  were  rescinded,  and 
the  cases  were  remanded  for  futher 
proceed ings . 

In  the  case  of  appellant 
Coefield,  the  Board  noted  that 
the  appeal  he  filed  was  three 
months  late,  and  medical  evidence 
submitted,  when  considered  in  light 
of  the  appellant's  pursuit  of  an 
EEO  complaint  during  this  period, 
did  not  conclusively  support  a 
finding  that  appellant  was 
prevented  from  appealing  because 
of  total  or  significant 
incapacitation.  The  Board 

concluded  that  the  presiding 
official  did  not  abuse  his  discre- 
tion under  these  circumstances. 
The  Board  affirmed  the  presiding 
official's  decision  in  the  case 
of  appellant  Coefield. 

MAYNARD  D.  ALSPP  v. 

DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  DA075209148 ) 

November  14,  1980 

Appellant  petitioned  for  review 
of  the  Dallas  Field  Office  decision 
that  dismissed  his  appeal  as 
untimely . 


The  presiding  official  founa 
that  appellant  had  been  demoted 
effective  November  17,  1979,  but 

was  not  informed  of  this  until 
January  22,  1980.  The  appeal  was 

not  filed  until  February  28,  1980, 

or  17  days  after  the  20-day 
deadline  that  5 C.F.R.  1201.22(b) 
imposes.  After  offering  appellant 
the  opportunity  to  explain,  the 
presiding  official  concluded  there 
was  no  good  cause  to  waive  the 
deadline  under  5 C.F.R.  1201.12, 
even  though  the  agency  had  not 
notified  appellant  of  the  time 
limit  for  filing  an  appeal.  He 
reasoned  that  the  petition  for 
appeal  form  was  signed  and  dated 
February  4,  1980,  and  insufficient 

explanation  was  offered  for  the 
delay  between  signing  and  filing. 

The  Board  disagreed.  It  found 
that  the  agency's  failure  to  comply 
with  the  important  notice 
requirement  (5  C.F.R. 

1201.21)  in  demoting  the  employee 
excused  appellant's  17-day  delay 
in  appealing.  In  this  regard, 
it  referred  to  Chiarelli  v. 

Department  of  the  Treasury , 
MS  PB  Docket  No.  NY0  7 5 2 0 9 0 3 5 
( August  18  , 1980  ) . 

Accordingly,  the  Board  granted 
the  petition  for  review,  vacated 
the  initial  decision,  and  remanded 
the  appeal  to  the  Dallas  Field 
Office. 

DENISE  G.  ANGELL  v.  DEPARTMENT 
OF  THE  NAVY 

(Docket  No.  SE075209038) 

November  20,  1980 

On  termination  from  the  service, 
appellant  contended  that  she  had 
completed  probation,  and  that  she 
was  entitled  to  appeal  under  5 
U.S.C.  7511(a)(1)(A).  The  agency 
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argued  that  no  appeal  was  due  to 
her . 

Appellant  had  a temporary  limited 
appointment  for  one  year  and  then, 
after  a one-day  break,  a career- 
conditional  appointment  that  re- 
quired completion  of  a one-year 
probationary  period.  The  agency 
argued  that  her  temporary,  limited 
appointment  did  not  count  toward 
the  probationary  period,  under 
Federal  Personnel  Manual 

(FPM)  Ch.  315,  Appendix  A.  The 
presiding  official  held  that  the 
service  did  not  count  because 
Appendix  A,  A-3c(l)  did  not 
specify  credit  for  a temporary, 
limited  appointment.  She  dismissed 
the  appeal  for  lack  of  jurisdic- 
tion. The  Office  of  Personnel 
Management  filed  a petition  for 
review  arguing  that  this  section 
of  the  FPM  should  be  read  to  allow 
the  crediting  of  all  actual  prior 
service,  as  stated  in  that  section. 
Because  the  service  immediately 
preceded  a career-conditional 
appointment  without  a break  in 
service  of  more  than  30  days,  and 
was  served  continuously  in  the 
same  line  of  work,  OPM  said 
appellant's  service  met  the 
requirements  and  found  that  the 
presiding  official  had  erred  in 
dismissing  on  jurisdiction. 

The  agency  asked  the  Board  to 
reopen  in  order  to  correct  the 
basis  on  which  the  decision  was 
made,  but  asked  that  the  Board 
uphold  the  dismissal  on 
jurisdiction. 

The  agency  argued  that  the 
relevant  subsection  requires  that 
the  prior  service  be  just  before 
the  career  or  career-conditional 
appointment  or  conversion,  and 
that  employees  must  be  on  the 


agency  rolls  at  the  time  of  career 
or  career-conditional  appoint- 
ment or  conversion.  Because  there 
was  the  one-day  break  in  service 
between  the  appellant's  temporary 
appointment  and  the  career- 
conditional  appointment,  the  agency 
argued  that  she  was  not  on  the 
rolls  at  the  time  of  appointment. 

The  Board  noted  that  the  purpose 
of  a one-vear  probation  is  to  judge 
the  employee's  fitness,  and  that 
this  appellant  served  nearly  two 
years  before  being  notified  she 
would  be  terminated. 

The  Board  ruled  that  the 
appellant  had  served  a probationary 
period  within  the  meaning  of  Ch . 
315  of  the  FPM  and  had  a right 
to  appeal.  The  Board  reopened, 
vacated,  and  remanded  the  case 
to  the  field  office. 


JOHN  BAWDY  V.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075209043) 

November  25,  1980 

Appellant  was  removed  from  his 
position  based  on  charges  of 
unauthorized  absence  on  two  dates 
and  being  on  duty  under  the 
influence  of  intoxicants.  In  the 
initial  decision,  the  presiding 
official  affirmed  the  agency's 
action.  In  his  petition  for 
review,  appellant  contended:  (1) 

that  the  presiding  official  was 
biased  in  favor  of  the  agency;  (2) 
that  he  failed  to  correctly  assess 
the  credibility  of  certain 
witnesses;  (3)  that  he  improperly 
permitted  an  agency  witness  to 
testify  in  contravention  of 
Federal  Personnel  Manual 

(FPM)  Chapter  792,  subchapter  5; 
and  (4)  that  he  incorrectly  found 
that  the  agency  had  complied  with 
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the  letter  and  spirit  of  specific 
public  laws  relating  to  the  Alcohol 
Abuse  Program. 

The  Board  noted  that,  with  regard 
to  appellant's  first  allegation, 
his  contentions  concerning  the 
alleged  bias  represented  no  more 
than  a disagreement  with  the 
presiding  official's  analysis  of 
the  facts  and  were  clearly 
insufficient  to  establish  bias. 
The  Board  also  noted  that 
similarly,  appellant's  disagreement 
with  any  credibility  determination 
made  by  the  presiding  official 
did  not  constitute  grounds  for 
granting  the  petition.  With  regard 
to  the  specific  testimony  objected 
to  by  appellant,  the  Board  found 
that  even  assuming  the  presiding 
official  erred  in  overruling  the 
objection  to  the  witnesses' 
testimony,  the  charge  was  still 
sustained  and,  therefore,  the  error 
alleged  by  appellant  was  immaterial 
to  the  outcome  of  the  case.  With 
regard  to  the  charge  that  the 
agency  failed  to  comply  with  the 
intent  of  PL  91-616,  the  Board 
found  that  appellant  had  been 
offered  Employee  Assistance  Program 
(EAP)  assistance  several  times 
in  the  past  and  had  refused  help, 
and  that  appellant  had  recently 
agreed  to  participate  in  the 
program  but  failed  to  continue 
with  the  recommended  follow-up 
treatment.  The  Board  noted  that 
under  these  circumstances,  the 
agency  had  met  its  responsibility 
to  appellant  and  affirmed  the 
initial  decision. 


JAMES  E.  BRADLEY  v.  CONSUMER 
PRODUCT  SAFETY  COMMISSION 

(Docket  No".  DC  0 7 5 2 0 $ 162) 
November  26,  1980 

Appellant  was  subject  to  an 
action  reclassifying  his  position 
to  a lower  grade.  Appellant 
claimed  his  reclassification  was 
in  fact  an  adverse  action 
appealable  to  the  Board  and  was 
related  to  an  agency-wide 
reorganization  occurring  in  May 
1977.  In  the  initial  decision 
the  presiding  official  dismissed 
the  appeal.  The  Board  noted  that 
it  was  clear  that  appellant 
accepted  a new  position  after  the 
May  reorganization,  but  that 
appellant  neither  sought  a 
classification  review  of  his 
position  nor  refused  the  bene- 
fits of  serving  in  a position  later 
found  to  have  been  overclassified. 
The  Board  further  noted  that 
because  appellant  had  enjoyed  the 
protection  of  grade  retention 
benefits  under  5 U.S.C.  § 5362 

the  reclassification  action  was 
not  appealable  to  the  Board  under 
5 U.S.C.  § 7701,  and  the  petition 

for  review  was  denied. 

EDWARD  CHOW  v.  SOCIAL 
SECURITY  ADMINISTRATION 

(Docket  No.  NY075299037 ) 
November  25,  1980 

Appellant  was  discharged  for 
converting,  for  his  personal  use, 
three  money  orders  that  were  the 
property  of  the  agency.  Appellant 
was  indicted  and  pled  guilty  to 
the  offense  of  embezzlement,  and, 
at  a hearing,  appellant  acknow- 
ledged his  guilt  but  argued  that 
his  action  resulted  from  his 
problem  of  compulsive  gambling. 
The  presiding  official  sustained 
the  agency's  action. 
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In  his  petition  for  review, 
appellant  contended  that  he  is 
a chronic  gambler  and  should  not 
have  been  removed  without  prior 
effort  at  rehabilitation.  The 
Board  noted  that  Public  Law  91-616, 
the  Comprehensive  Alcohol  and 
Alcoholism  Prevention,  Treatment, 
and  Rehabilitation  Act  of 
1970  , and  Public  Law  92-255,  the 
Drug  Abuse  Office  and  Treatment 
Act  of  1972,  set  forth  requirements 
applicable  to  the  Federal 
Government  as  employer  in  the 
case  of  employees  who  suffer  from 
alcoholism  or  abuse  drugs.  The 
Board  noted  that  these  laws  apply 
strictly  to  employees  suffering 
from  those  problems/  and  neither 
the  laws  nor  their  legislative 
histories  evidence  any  intent  by 
Congress  that  their  terms  be 
extended  to  employees  who  may  be 
"addicted"  to  gambling,  and 
accordingly,  the  presiding  official 
did  not  err  in  refusing  to  place 
the  same  burden  of  rehabilitation 
on  the  agency  in  the  case  of  an 
employee  with  a gambling  problem 
as  the  law  does  in  the  case  of 
an  employee  who  abuses  drugs  or 
alcohol.  The  petition  for  review 
was  denied. 


GERARD  J.  CICERO  v.  O.S.  POSTAL 
SERVICE  (Docket  No.  NY075209044) 
November  13,  1980 

The  Office  of  Personnel 
Management  and  the  agency  filed 
petitions  for  review  of  the 
addendum  decision  awarding 
attorney  fees  pursuant  to  5 U.S.C. 
7701(g)(1),  which  allows  for  the 
award  of  attorney  fees  when 
appellant  is  the  prevailing  party 
and  when  it  is  determined  that 
an  award  is  warranted  in  the 
interest  of  justice. 


Because  of  several  charges,  such 
as  scheduling  himself  to  work  with- 
out authorization,  representing 
that  he  had  worked  a full  shift  on 
certain  days  when  he  had  not,  and 
falsifying  his  time  card,  appellant 
had  been  demoted.  The  presiding 
official  reversed  the  agency  action 
and  found  that  the  agency  evidence 
was  unreliable  and  did  not  prove 
the  charges,  and  that  the  agency 
disregarded  credible  evidence 
clearing  appellant. 


In  awarding  the  $7,065.15  for 
attorney's  fees  and  costs,  the 
presiding  official  said  the  fee 
award  was  appropriate  because 
appellant  won  "and  that  this  fits 
within  the  parameters  of  'clearly 
without  mer it'." 

The  Board  pointed  to  its  earlier 
decision  Allen  v.  United  States 
Postal  Service,  2 MSPB  582  , 

where  Tt  said  that  failure  of  an 
agency  to  prove  the  charges  did 
not  mean  that  a fee  award 
necessarily  was  warranted  in  the 
interest  of  justice.  It  noted 
that  the  presiding  official  had 
other  reasons  for  her  conclusion 
that  a fee  award  was  warranted. 
In  the  initial  decision,  the 
presiding  official  found  that 
the  agency  relied  on  affidavits 
from  employees  who  could  not 
remember  if  appellant  was  at  work 
on  the  days  in  question,  and  that 
the  agency  evidence,  considered 
above,  did  not  prove  the  charges. 

The  Board  agreed  that  a fee  award 
was  warranted.  The  deciding 

official  should  have  known,  it 
said,  that  the  agency  could  not 
prevail  on  the  merits  of  the  case, 
referring  to  Stout  v.  U . S . 

Postal  Service , MSPB  Docket  No. 
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DAO  7 52090 10  (September  30,  1980). 

For  example,  the  demotion  was  based 
on  affidavits  given  three  months 
after  the  days  in  question,  and 
most  of  the  employees  could  not 
remember  whether  the  appellant 
was  or  was  not  at  work  on  any 
certain  day.  Responding,  appellant 
had  presented  positive  evidence 
that  he  was  at  work. 

As  to  the  second  issue,  reason- 
ableness of  the  fees,  the  presiding 


official  reimbursed 

at 

$75 

per 

hour,  rather  than 

a t 

$75 

for 

appellant's  attorney 

and 

$95 

per 

hour  for  a partner 

i n 

the 

firm 

where  claimed.  Also  allowed  was 
$182.40  for  expenses. 

The  Board  found  that  review  of 
the  initial  decision  and  record 
revealed  an  insufficient  basis 
for  determining  the  amount  of  fees, 
for  example,  time  records  were 
not  submitted.  The  Board  said 
that  the  presiding  official  should 
reevaluate  the  hourly  rate  claimed 
by  both  attorneys  in  light  of  their 
professional  standing,  experience, 
status,  and  specialized  expertise. 

The  petition  for  review  was 
granted.  The  part  of  the  addendum 
decision  concluding  that  an  award 
of  attorney  fees  was  appropriate 
was  modified  as  noted,  and  affirmed 
as  modified.  The  determination 
of  the  fee  amount  was  vacated, 
and  the  case  was  remanded  to  the 
field  office. 

PEGGY  J . COX  v.  O . S . 
INTERNATIONAL  TRADE  COMMISSION 

(Docket  No.  DC075209042 ) 
November  24,  1980 

Petitioner  was  removed  from  her 
position  and  filed  an  appeal  to 
the  Washington,  D.C.  Field  Office. 


Her  appeal  was  opposed  by  a 
motion  to  dismiss  filed  by  the 
agency,  with  the  agency  contending 
that  petitioner's  appeal  was  filed 
one  day  late  and  was,  therefore, 
untimely  filed.  In  opposition 
to  the  motion,  petitioner  alleged 
that  the  agency  misquoted  sections 
1201.21  and  1201.22  of  Title  5 
of  the  Code  of  Federal  Regulations 
and  that  the  example  of  computation 
contained  in  the  agency's  motion 
was  not  made  available  to  her. 
Petitioner  further  alleged  that 
she  was  absent  from  the  area 
attending  her  terminally  ill  mother 
and  that,  for  the  two  weeks 
immediately  prior  to  the  deadline 
for  filing,  her  attorney  was 
engaged  in  a trial. 

The  presiding  official  found 
that  petitioner  failed  to  show 
good  cause  for  the  untimely  filing 
of  the  appeal  and  dismissed  the 
appeal  accordingly. 

The  Board  found  that  counsel ' s 
confusion  as  to  the  correct 
interpretation  of  the  interim 
regulation  erroneously  provided 
by  the  agency,  as  well  as 
petitioner's  absence  from  the  area 
to  care  for  her  ill  mother, 
amounted  to  sufficiently  good  cause 
as  to  warrant  a waiver  under  5 
C.F.R.  1201.12  of  the  interim 
regulations  and  section  1201.22(b) 
of  the  final  regulations. 
Accordingly,  the  petition  for 
review  was  granted,  the  initial 
decision  was  vacated,  and  the  case 
was  remanded  to  the  field  office 
for  further  processing. 
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TOMMIE  DAVIS  v . U . S . POSTAL  SERVICE 

(Docket  No.  DC075209068 ) 
November  26,  1980 


This  appeal  raised  the  question 
of  the  propriety  of  an  attorney 
fees  award  under  5 U.S.C. 
7701(g)(2).  In  the  initial 
decision,  the  presiding  official 
found  that  appellant's  removal 
constituted  a reprisal  for  having 
complained  to  the  supervisor  of 
his  tour  director  of  a racial  slur 
made  to  appellant  by  his  tour 
director,  and  reversed  the  agency 
action  removing  appellant  from 
his  position.  Appellant’s  counsel 
filed  a motion  for  attorney  fees 
pursuant  to  5 C.F.R.  1201.37(a) 
that  totalled  $389.50  and  certified 
that  he  mailed  a copy  of  the 
motion  to  the  agency's 
representative. 


In  his  addendum  decision,  the 
presiding  official  found  that 
retaliatory  discrimination  on  the 
part  of  the  agency  contributed 
to  cause  the  removal  action  in 
violation  of  title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended 
by  the  Equal  Employment 
Opportunity  Act  (EEOA)  of  1972, 
sections  704(a)  and  717,  42  U.S.C. 
2000e-3  (a)  and  2000e-16.  The 

presiding  official  denied  the  $450 
award  requested  for  the  technical 
advisor  and  awarded  a total  of 
$3442.50. 


of  the  presiding  official  to  which 
a copy  of  the  motion  was  attached. 
The  agency  asserted  that  its 
failure  to  receive  a copy  of  the 
motion  for  attorney  fees  was  its 
sole  reason  for  not  responding 
to  the  motion.  The  agency  did 
not  challenge  the  presiding 
official's  finding  of  discrimi- 
nation but  asserted  that  the 
presiding  official  erred  in 
determining  a reasonable  attorney 
fee  by  not  requiring  appellant's 
counsel  to  submit  adequate  proof 
of  the  reasonableness  of  his  fee 
request  and  in  failing  to  set  forth 
fully  in  his  addendum  decision, 
the  factors  he  considered  in  making 
his  fee  award. 

The  Board  granted  the  petition 
for  review,  remanded  the  case  to 
the  field  office,  and  ordered  the 
presiding  official  to  reopen  the 
record  to  afford  the  agency  the 
opportunity  to  timely  respond  under 
5 C.F.R.  1201.37(a)(2)  to  the 
motion  for  attorney  fees  and  all 
pleadings  and  exhibits  subsequently 
filed  by  counsel  in  support  of 
the  fee  award.  The  presiding 
official  was  ordered  to  issue  a 
new  addendum  decision  containing 
his  findings  of  fact  and  specific 
reasons  to  support  a determination 
of  the  reasonableness  of  the 
attorney  fee  award  in  accordance 
with  the  standards  prescribed  by 
section  706(k)  of  the  Civil  Rights 
Act  of  1964. 


The  agency  filed  a petition  for 
review  in  which  it  alleged  that 
it  had  been  denied  the  opportunity 
to  respond  to  the  motion  for 
attorney  fees  under  5 C.F.R. 
1201.37(a)(2)  because  its 
designated  representative  did  not 
receive  the  motion  until  he 
received  the  addendum  decision 


RONALD  DESIDERIO  v.  O.S. 
DEPARTMENT  OF  THE  NAVY 

(Docket  No.  PH07528010036) 

November  17,  1980 

Appellant  was  dismissed  for 
unsatisfactory  attendance  based 
on  356  hours  of  leave  without  pay 
in  1978  and  461  hours  of  leave,  of 
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which  331  were  unauthorized,  in 
1979.  In  the  initial  decision, 
the  presiding  official  sustained 
the  agency's  action. 

In  his  petition  for  review, 
appellant  asserted:  (1)  that  the 

initial  decision  was  procedurally 
defective  since  the  record  did 
not  establish  that  his  removal 
promoted  the  efficiency  of  the 
service;  (2)  that  he  was 
discriminated  against  because  he 
was  handicapped;  (3)  that  he  was 
entitled  to  the  benefits  of 
Executive  Order  5396  which  provides 
for  authorized  leave  for  medical 
treatment  necessitated  by  wartime 
injury;  and  (4)  that  his  condition 
had  improved  and  he  was  able  to 
return  to  his  former  position. 

In  regard  to  appellant's 
assertions  the  Board  noted:  (1) 

that  unauthorized  absence  from 
duty  has  been  held  to  be  proper 
grounds  for  removal  since  by  its 
very  nature  it  disrupts  the 
efficiency  of  the  service;  (2) 
that  since  appellant's  Viet  Nam 
disability  (appellant  was 
discharged  from  service  in  Viet 
Nam  with  a compensable  disability 
due  to  injuries  to  his  right  arm) 
and  subsequent  medical  problems 
were  thoroughly  discussed  and 
explored  at  the  hearing,  the 
allegation  of  discrimination  was 
not  only  untimely,  but  also 
repetitious  of  evidence  already 
presented  in  the  record;  (3)  that 
Executive  Order  5396  is  clearly 
inapplicable  inasmuch  as  appellant 
at  no  time  received  treatment  for 
his  injured  right  arm  and,  more- 
over, even  if  appellant's  physical 
disorder  was  determined  to  be  a 
service-related  disability, 
appellant  did  not  fulfill  even 
the  minimal  procedural  requirements 


for  obtaining  leave;  and  (4)  that 
prolonged  absence  with  no  forsee- 
able  end  is  deemed  to  be  just  cause 
for  removal  and,  therefore,  the 
agency  did  not  abuse  its  discretion 
in  terminating  appellant. 

The  Board  agreed  with  the 
presiding  official's  decision,  and 
the  petition  for  review  was 
denied . 

RICHARD  D . EARLY  V.  CONSUMER 
PRODDCT  SAFETY  COMMISSION 

(Docket  No.  DC075209140 ) 
November  26,  1980 

Appellant  was  subject  to  an 
action  reclassifying  his  position 
to  a lower  grade.  Appellant 
claimed  his  reclassification  was 
in  fact  an  adverse  action  appeal- 
able  to  the  Board  and  was  related 
to  an  agency-wide  reorganization 
occurring  in  May  1977. 

In  the  initial  decision  the 
presiding  official  dismissed  the 
appeal.  The  Board  noted  that  it 
was  clear  that  appellant  had 
accepted  a new  position  after  the 
May  reorganization  but  neither 
sought  a classification  review 
of  his  position  nor  refused  the 
benefits  of  serving  in  a position 
later  found  to  have  been 
overclassi f ied . 

The  Board  further  noted  that 
because  appellant  had  enjoyed  the 
protection  of  grade  retention 
benefits  under  5 U.S.C.  sec.  5362, 
the  reclassification  action  was 
not  appealable  to  the  Board  under 
5 U.S.C.  sec . 7701  . 
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BILLY  E.  ELKINS  v.  O.S. 
DEPARTMENT  OF  JUSTICE 

(Docket  No.  DA075209087) 

November  25,  1980 

Appellant  was  removed  from  his 
position  as  Correctional  Treatment 
Specialist.  In  the  initial  deci- 
sion, the  presiding  official  found 
that  although  the  only  sustainable 
specification  against  appellant  was 
violation  of  the  agency’s  regula- 
tions concerning  "traffic  in 
contraband,"  that  single  sustained 
charge  was  sufficient  to  warrant 
appellant's  removal.  In  his 

petition  for  review,  appellant 
alleged,  among  other  things,  that 
the  initial  decision  erroneously 
interpreted  the  agency's 
regulations  concerning  contraband. 

The  Board  granted  the  petition 
for  review,  reversed  the  agency 
action  and  ordered  the  agency  to 
cancel  appellant's  removal,  noting 
that  both  the  unsustained  specifi- 
cation of  acceptance  of  a gift  from 
a prisoner  and  the  contraband 
specification  related  solely  to 
appellant's  receipt  of  a painting 
by  an  inmate  artist.  The  Board 
found  that  the  presiding  official 
erred  in  interpreting  the  agency 
contraband  regulations  wherein  con- 
traband is  defined  as  "any  article 
which  is  unauthorized  under  the 
c i r cumstances . " 

Since  the  presiding  official 
found  that  the  custom  and  practice 
at  this  particular  prison  did  not 
prohibit  the  acceptance  of  the 
painting  from  an  inmate  in  the  cir- 
cumstances of  appellant's  case, 
the  Board  concluded  that  the 
presiding  official  erroneously 
determined  that  the  painting  in 
question  was  contraband  within 
the  meaning  of  the  regulation. 


SOZANNE  FOECKLER  AND  LAORA  L. 

FRITSCH y_. VETERANS 

ADMINISTRATION  (Docket  Nos. 

CH075209015  and  CH075209014 

November  21,  1980 

Appellants  resigned  from  their 
positions  and  submitted  an  appeal 
to  the  Board  in  which  they 
requested  a hearing.  The  Board 
noted  that  while  a resignation 
voluntarily  initiated  by  the 
employee  is  not  generally 
appealable,  an  involuntary 

resignation  is  tantamount  to 
removal,  which  is  appealable,  and 

a non-f r ivolous  allegation  of  the 
involuntariness  of  a resignation 
warrants  a hearing  on  that  issue. 

Accordingly,  the  Board  vacated 
the  initial  decisions  in  these 
cases,  which  were  issued  without 
benefit  of  the  requested  hearings, 
and  remanded  the  cases  to  the 
presiding  officials  for  hearing 
and  a new  adjudication. 


GERALDINE  B.  FRAZIER  v . DEFENSE 
MAPPING  AGENCY  (Docket  No. 
DC  075209100) 

November  24,  1980 

Appellant  filed  her  appeal  one 
day  past  the  regulatory  time  limit, 
and  the  presiding  official  found 
no  reason  to  waive  the  time  limit. 
Appellant  alleged  that  her  appeal 
was  one  day  late  because  she  had 
not  yet  received  certain  documents 
which  she  felt  were  necessary  to 
prosecute  her  appeal,  and  the 
agency  had  not  shown  that  its 
interests  would  be  prejudiced  by 
a one-day  waiver . 
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The  Board  noted  that  the  strict 
enforcement  of  a procedural 
regulation  may  be  waived  when  the 
procedural  violation  is  minor  and 
the  other  party  has  not  shown  harm 
by  the  failure  to  follow  the 
regulation  in  question. 
Accordingly,  the  Board  granted 
the  petition  for  review,  reversed 
the  initial  decision,  and  remanded 
the  case  to  the  field  office  for 
consideration  on  its  merits. 

JAMES  C.  GARRISON  V.  U.S.  POSTAL 
SERVICE  (Docket  No.  AT075299068) 
November  17,  1980 

Appellant  was  removed  from  his 
position  for  excessive  unscheduled 
absences  and  absence  without  leave. 
In  the  initial  decision,  the 
presiding  official  sustained  the 
removal  action. 

In  his  petit i on  for  review, 
appellant  attempted  to  present 
additional  evidence  and  argued 
that:  (1)  the  removal  was  effected 

as  a result  of  harmful  procedural 
error  by  the  agency;  and  (2)  the 
presiding  official  erred  in  finding 
that  appellant  was  required  to 
provide  documentation  to 
substantiate  his  claim  of  illness 
in  order  to  obtain  sick  leave. 

The  Board  noted  that  appellant 
had  not  sustained  his  burden  of 
showing  harmful  error  in  the 

I application  of  the  agency's 
procedures  in  arriving  at  its 
removal  decision,  nor  did  his 
petition  for  review  establish  that 
new  and  material  evidence  was 
available,  or  that  the  presiding 
official's  decision  was  based  on 
erroneous  interpretation  of  statute 
or  regulation.  The  Board  denied 
the  petition  for  review. 


ROSALIE  M.  GILLIGAN  v.  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT 

(Docket  No.  DC075299095) 
November  25,  1980 

Appellant  was  suspended  for  30 
days  for  disrepectful  conduct  and 
failure  to  carry  out  a proper  order 
and  appealed  the  suspension  to 
the  Washington  D.C.  Field  Office. 
Following  a two-day  hearing,  the 
presiding  official  concluded  that 
the  suspension  was  warranted  and 
affirmed  the  agency  action.  In 
her  petition  for  review.  appellant 
alleged  that  the  initial  decision 
was  based  on  an  erroneous  interpre- 
tation of  statute  or  regulation  in 
that:  (1)  the  deciding  official  was 

furnished  ex_  parte  evidence  in 
the  form  of  written  memoranda  by 
the  appellant's  supervisor  and  the 
proposing  official;  (2)  the  agency 
failed  to  prepare  a summary  and 
give  proper  consideration  to  appel- 
lant's response;  (3)  the  presiding 
official  erred  in  ruling  that  the 
two  instances  of  past  disciplinary 
action  "were  not  arbitrarily  or 
capriciously  accomplished." 

The  Board's  decision  noted  that 
the  presiding  official  had  found: 

(1)  the  memoranda  did  not  consti- 
tute £x  parte  communication; 

(2)  in  allegation  (2)  (above)  no 
summary  was  required,  the  matters 
raised  were  considered  but  were 
not  found  pertinent  to  the  issues 
in  the  proposed  suspension;  (3) 
that  appellant  failed  to  demonst- 
rate "harmful  error,"  and  (4)  with 
respect  to  the  merits,  that  the 
charges  were  sustained  by  a prepon- 
derance of  the  evidence,  that  the 
past  record  was  appropriately  con- 
sidered, and  that  there  was  no  evi- 
dence of  sex  discrimination  or 
reprisal  in  the  agency's  action. 
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The  Board  noted  that  the  petition 
for  review  presented  no  new 
evidence,  and  the  Board  found  no 
error  in  the  presiding  official's 
determination.  Accordingly,  the 
petition  for  review  was  denied. 


CLAODE  W.  GRAHAM  v.  O.S.  POSTAL 
SERVICE  (Docket  No.  CH075299016) 
November  12,  1980 

Appellant  was  removed  from  his 
position  for  conspiring  to  falsify 
postal  records.  The  presiding 
official  found  the  charge  supported 
by  a preponderance  of  the  evidence 
and  sustained  the  removal  action. 
In  his  petition  for  review, 
appellant  contended  that  he  did 
not  receive  a fair  hearing  and 
that  the  agency  penalized  him 
differently  from  another  person 
similarly  situated. 

The  incident  from  which  the 
charge  arose  concerned  a typing 
test  given  in  October  1978,  during 
which  appellant  asked  another 
employee  to  take  the  test  with 
him  and  sign  her  name  to 
appellant's  test  paper  at  the  time 
of  the  test.  The  employee  was 
unable  to  comply  with  appellant's 
request,  and  she  contacted  the  test 
monitor  to  explain  the  situation. 
Both  the  appellant  and  the  employee 
were  removed.  However,  the 
employee  pursued  the  matter  through 
a grievance  that  was  settled  by 
the  removal  being  rescinded,  and 
appellant  contended  that  he  should 
have  been  given  like  treatment. 

In  the  initial  decision,  the 
presiding  official  found  that  the 
appellant  and  the  employee  were 
not  similiarly  situated  and  that 
the  differences  in  their  actions 
could  have  served  as  a basis  for 


different  penalties.  Further, 
the  presiding  official  found,  and 
the  Board  found  no  error  in  his 
determination,  that  one  incident 
of  conspiracy  to  falsify  postal 
records  warranted  appellant's 
removal  and  denied  the  petition 
for  review.  The  Board  also 
decided  that  the  presiding  official 
provided  appellant  ample 
opportunity  at  the  hearing  to  call 
the  witnesses  that  he  needed  to 
prove  his  case. 

SALVATORE  J.  GRASSO  v. 
INTERNAL  REVENUE  SERVICE 

(Docket  No.  SL752S09002 ) 

November  19,  1980 

Appellant  received  a 5-day 
suspension  and  a reassignment  for 
off-duty  conduct,  consisting  of 
alleged  improper  use  of  his 
credentials  and  display  of  a 
weapon.  Appellant  filed  an  appeal 
alleging  that  the  agency  action 
reduced  his  retirement  credit  by 
one  percent  per  year,  deprived 
him  of  an  optional  20-year 
retirement  right,  and  prevented 
his  promotion  to  the  GS-9  level. 

In  the  initial  decision,  the 
presiding  official  dismissed  the 
appeal  on  the  ground  that  it  was 
not  within  the  Board's  appellate 
jurisdiction,  citing  5 U.S.C. 
7501-7504  and  5 C.F.R.  1201.3(a) 
(1979),  and  found  that  appellant's 
assertions  regarding  the  loss  of 
retirement  benefits  did  not 
constitute  an  appealable  matter 
under  5 U.S.C.  7512. 


Appellant's  petition  for  review 
alleged  erroneous  interpretation 
of  statute  and  regulation  by  the 
presiding  official  in  dismissing 
the  case  on  the  basis  of  the 
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Board's  lack  of  appellate 

jurisdiction.  The  Board  noted 
that  appellant's  assertions 
regarding  the  loss  of  retirement 
benefits  do  not  fall  within  the 
scope  of  the  Board's  review  of 
retirement  matters  as  defined  by 
5 C.F.R.  1201.3(a)(6)  and 
therefore,  the  Board  does  not  have 
appellate  jurisdiction  in  this 
case  under  5 U.S.C.  8347(d).  The 
Board  further  noted  that  there 
was  no  error  by  the  presiding 
official,  and  the  petition  did 
not  meet  the  criteria  for  review. 
Accordingly,  the  petition  for 
review  was  denied. 


SIMHIE  E.  HENSLEY  v. 
DEPARTMENT  OF  THE  ARMY 

(Docket  No.  AT075209065) 

November  24,  1980 

The  employee  was  removed,  and 
suspended  during  the  notice  period 
of  that  action,  based  upon  the 
charge  that  he  shot  his  former 
wife.  The  presiding  official 
affirmed  the  suspension  but  held 
that  the  agency  had  not  supported 
the  removal  action  by  a prepon- 
derance of  the  evidence.  The 
agency  petitioned  for  review  of 
the  initial  decision. 

The  Board  noted  that  the  record 
established  not  only  that  the 
employee  had  been  hosptialized 
intermittenly  for  psychiatric 
problems  and  abuse  of  alcohol  and 
drugs,  but  that  agency  officials 
were  well  aware  of  the  employee's 
problem.  The  Board  found  that 
the  agency  had  ample  reason  to 
believe  that  the  employee  was 
suffering  from  mental  and/or 
physical  disorders.  In  the  Board's 
judgment,  when  an  agency  has 
knowledge  that  an  employee  may 


be  mentally  impaired,  and 
therefore  unable  to  rationally 
consider  filing  for  disability 
retirement  on  his  own  behalf,  it 
is  incumbent  upon  the  agency  to 
file  for  him  before  proceeding  with 
a removal  action. 

The  Board  found  that  the 
suspension  and  removal  actions  in 
the  employee's  case  were  improper 
because  the  agency  did  not  first 
file  an  application  for  disability 
retirement.  The  Board  reversed 
the  initial  decision  as  to  the 
suspension  and  affirmed  it,  as 
modified,  as  to  the  removal. 


LYLE  R.  JARZE  v.  DEPARTMENT  OF 
THE  AIR  FORCE 

(Docket  No.  DC075209009 ) 

November  21,  1980 

The  Office  of  Personnel 
Management  petitioned  the  Board 
for  review  of  the  award  of 
attorney  fees  on  the  basis  that 
the  presiding  official  applied 
the  wrong  statutory  standard  in 
view  of  the  facts. 

The  appellant  was  removed  from 
his  position  for  specific 
instances  of  misconduct.  Appellant 
timely  appealed  the  removal 
admitting  the  charges,  but 
contending  that  the  agency 
proceeded  improperly  in  removing 
him  because  of  his  mental  illnes 
without  applying  for  disability 
retirement  on  his  behalf.  In  the 
initial  decision,  the  presiding 
official  found  that  appellant's 
conduct  was  the  result  of  mental 
illness,  and  the  agency  decision 
to  remove  appellant  was  clearly 
without  merit,  despite  its  reasons 
for  the  action,  because  it  failed 
to  follow  the  clear  mandate  of 
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its  regulations.  In  an  addendum 
decision,  the  presiding  official 
granted  appellant's  motion  for 
an  award  of  attorneys  fees. 

In  light  of:  (1)  ample  evidence 

that  appellant's  misconduct  was  due 
to  mental  i 1 lness ; and ( 2 ) establ ished 
law  that  the  agency  would  not 
prevail  contrary  to  regulations  at 
the  time  that  the  removal  was  init- 
iated, the  Board  concluded  that  the 
agency  action  was  "totally  unfound- 
ed" and  "clearly  without  merit." 

JAMES  L.  LAPRSEN  v.  VETERANS 
ADMINISTRATION  ( AT 0 7 5 2 0 9 0 2 5 ) 

November  14,  1980 

Charges  sustained  in  the  initial 
decision  in  this  case  of  removal 
action  were  that  the  appellant, 
a supervisory  pharmacist,  gave 
out  drugs  without  prescriptions, 
mailed  prescription  drugs  to  an 
individual  in  another  state,  and 
allowed  unauthorized  persons  access 
to  the  pharmacy. 

In  his  petition  for  review, 
appellant  contended  that  the 
presiding  official  incorrectly 
interpreted  statute  and  regula- 
tions, and  renewed  arguments 
submitted  earlier.  In  asking  for 
a denial,  the  agency  requested 
that--if  the  petition  were  granted 
--the  Board  review  the  presiding 
official's  decision  not  to  consider 
appellant's  statements  to 
investigating  officers.  On  this 
point,  the  Board  did  not  disturb 
the  presiding  official's  decision 
because  it  found  ambiguous  an 

agency  warning  to  deponents 

including  the  appellant — that  they 
would  not  be  subject  to 
retaliation  for  giving  evidence. 


Consequently,  on  the  charge  of 
dispensing  drugs  without 
pr esc r i pt ions--wh ich  originally 
had  three  parts--the  Board  did 
not  sustain  those  elements 
supported  only  by  the  appellant's 
statement.  On  the  remaining 

element,  dispensing  prescription 
drugs  to  clinic  employees  without 
valid  physician's  prescriptions, 
it  reversed  the  presiding 
official's  decision,  finding 
testimony  insufficient  to  support 
the  charge  by  a preponderance  of 
ev idence . 

The  Board  affirmed  the  presiding 
official's  decision  on  the  charge 
of  mailing  drugs  to  an  individual 
in  another  state. 

The  Board  found  that  the 
presiding  official  inadvertently 
sustained  a charge  that  appellant 
allowed  unauthorized  access  to  the 
pharamacy  when  he  intended  instead 
to  sustain  a charge  that  the 
appellant  used  Veterans 
Administration  franked  mail  con- 
tainers to  mail  drugs  to  an  employ- 
ee's relative  in  another  state. 
The  Board  sustained  this  charge. 

Appellant  alleged  harmful  errors, 
such  as  the  agency  failed  to  state 
a cause  of  action,  that  final 
action  was  not  in  accordance  with 
the  proposed  action,  and  that 
evidence  was  not  made  available 
to  him.  The  presiding  official 
found  that  the  burden  of  proof 
of  harmful  error  was  not  met. 
The  Board  said  that  appellant  did 
not  meet  the  burden  of  proving 
the  affirmative  defense  of  harmful 
error  as  it  was  interpreted  in 
its  decision  Parker  v . Defense 
Logistics  Agency,  . 1 MSPB  489. 
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The  petition  for  review  was 
granted,  and  the  initial 
decision  reopened.  Although  the 
first  charge  was  not  sustained  » 
the  Board  affirmed  the  decision 
of  the  presiding  official  as 
modified  to  sustain  the  agency 
act  ion . 


HERMAN  LAWRENCE  v.  DISTRICT  OF 
COLOMBIA  GOVERNMENT,  DEPARTMENT 
OF  HPMAH  RES OO RCBS 

(Docket  Nol  DC  075209107) 

November  28,  1980 

Appellant  petitioned  for  review 
of  an  initial  decision  that 
pertained  to  denial  of  appellant's 
motion  for  judgment  and 
interlocutory  appeal  on  the 
following  procedural  grounds: 
(1)  that  responsive  pleadings  by 
the  respondent  agency  were  filed 
25  days  late  after  two  requests 
were  made  by  the  presiding  official 
for  the  pleadings;  (2)  that  the 
agency  failed  to  defend  its  appeal 
on  the  grounds  that  the  responsive 
pleadings  it  did  file  failed  to 
comply  with  5 C.F.R.  1201.25;  and 
(3)  that  the  presiding  official 
abused  his  discretionary  authority 
by  failing  to  impose  sanctions 
against  the  agency  under  5 C.F.R. 
1201.43 (b) . 

The  Board  denied  the  petition 
noting  that  In  the  Matter  of 
Larry  Bohannon  T MSPB  15 , the 
Board  held  that  mere  failure  to 
comply  with  a single  isolated  order 
of  a presiding  official  does  not 
constitute  a failure  to  prose- 
cute. In  this  case,  although  a 
delay  in  responding  did  occur, 
there  was  no  evidence  of  repeated 
violations  by  respondent  agency 
to  the  presiding  official's 
requests.  Additionally,  the  Board 


noted  that  it  was  clear  from  the 
record  that,  while  the  agency  did 
not  meet  the  timeliness 
requirements  of  the  regulations, 
appellant  was  afforded  all 
statutory  rights  including  a 
hearing,  and  therefore,  no  harmful 
error  existed  on  the  record. 


CHARLES  P . LOMARTERE , 

DAVID  LEE 

MORGAN,  MURRAY  DELLOFF, 

EDWARD  S. 

I TOGA,  LELAND  R.  LONG, 

DONALD  F. 

ROCK,  DALE  M.  KVERNO, 

WAYNE  R. 

CONN AM A Y , DENN IS  R . 

MCGUANE , 

RAYMOND  W.  BROWN,  DONALD  E.  YOUNG 

v.  DEPARTMENT  OF 

DEFENSE 

(Docket  No.  DC075209180) 
November  7,  1980 

Employees  in  the  case  were 
changed  to  lower  grades  in  1979, 
based  on  a classification  standard 
revised  in  1977. 

The  presiding  officials  reversed 
the  agency  action,  finding  that 
the  agency  did  not  show  reason- 
ableness of  the  standards  it  used, 
basing  their  conclusions  on  a 
comparison  of  Office  of  Personnel 
Management  (OPM)  standards  for 
teacher  positions,  GS-1710,  which 
the  agency  said  it  applied,  with 
the  positions  occupied  by  the 
appellants . 

The  agency  petitioned  the  Board 
for  review,  claiming  the  presiding 
officials'  determinations  were 
unauthorized  decisions  on  classifi- 
cation of  these  positions. 

The  Board  agreed  that  the  agency, 
not  the  Board,  had  authority 
to  classify.  However,  it  said 
the  presiding  officials  did  not 
try  to  do  so,  but  had  narrowlv 
reviewed  the  actions  to  decide 
whether  the  agency  showed  they 
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were  in  accordance  with  its  statu- 


tory author i ty , 
that  it  had  not. 
that  although 


and  determined 
The  Board  found 
the  pertinent 


regulations,  20  U.S.C.  902(2), 
provided  for  fixing  basic 
compensation  for  teachers  and 
teaching  positions  by  comparing 
duties  and  responsibilities  of 
similar  positions  in  urban  school 
j ur isdicitons  of  100,000  or  more, 
the  agency  instead  relied  on  OPM 
classification  standards.  The 
Board  found  that  the  presiding 
officials  properly  reviewed  these 
OPM  standards  to  see  whether  their 
use  would  bring  about  compliance 
with  the  law,  and  properly  found 
they  would  not.  It  rested  with 
the  agency,  said  the  Board,  to 
show  that,  as  classified,  compen- 
sation for  the  positions  equated 
that  "for  similar  positions  of 
a compar  able  level  of  duties 
and  responsibilities." 


Since  the  OPM  standard  related 
only  to  teacher  positions,  and 
these  appellants  were  guidance 
counselors,  the  agency  failed  to 
show  compliance  with  the  statute 
when  it  adopted  teacher  standards 
verbatim,  found  the  Board.  The 
agency  did  not  show  that  the  jobs 
were  classified  with  reference  to 
"similar  positions"  with 
"comparable"  duties,  and  thus 
failed  to  show  compliance  with 
20  U.S.C.  902. 


Accordingly,  the  agency's 
petition  for  review  was  denied, 
and  it  was  ordered  to  furnish 
evidence  of  compliance  with  the 
initial  field  office  decisions 
within  ten  days. 


THOMAS  F.  MAHORIN  v. 
DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  SL075209066 ) 
November  28,  1980 

A flight  instructor,  respondent 
was  required  to  attain  flight 
examiner  status,  and  on  his  failure 
of  a "check  ride"  qualification, 
the  agency  removed  him  for  not 
maintaining  the  required  level 
of  flight  proficiency. 

Although  the  presiding  official 
found  that  the  agency  had  estab- 
lished that  the  respondent ' s flying 
proficiency  was  not  kept  up  to  the 
required  level,  he  also  found  that 
the  respondent's  performance  had 
not  been  going  down  since  1974,  as 
the  agency  asserted,  and  he  found 
age  discrimination  under  the  Age 
Discrimination  in  Employment  Act 
of  1976  , 29  U.S.C.  621  e_t  seq. 
He  determined  that  removal  was 
based  on  prohibited  personnel  prac- 
tices under  5 U.S.C.  2302(b)(1)(B) 
(age  discrimination)  and  (b)(4) 
(willful  obstruction  of  the  right 
to  compete  for  employment),  and 
that  the  removal  would  not  promote 
efficiency  of  the  service.  He 
reversed  the  agency  action. 

The  presiding  official  found 
that  the  respondent  had  been  denied 
adequate  training  to  keep  up  and 
add  to  his  proficiency,  and  that, 
after  the  October  check  ride,  he 
had  been  removed  from  all  training. 

The  presiding  official  found 
that  respondent  received  less 
flying  time  than  other  employees, 
this  fact  establishing  a pr  ima 

facie  case  of  discrimination. 

The  agency  argued  that  the 
presiding  official  improper ly 
compared  respondent  to  all  fliers 
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at  the  installation,  saying  only 
pilots  holding  the  same  position 
as  respondent  should  be  compared, 
and  that  that  would  show  that 
similar  amounts  of  flying  time 
were  allowed  for  all.  The  agency 
maintained  that  the  removal  was 
for  good  cause,  the  failure  of 
the  flight  check  test. 

However  , the  Board  noted  that 
the  agency's  arguments  missed  the 
thrust  of  the  initial  decision. 
It  said  that  a mere  comparison 
of  raw  flying  hours  may  be 
misleading,  since  the  record  did 
not  show  the  kind  of  flight  time 
allowed  others,  or  whether  the 
others  were  denied  requested  flying 
time.  Moreover,  as  noted  earlier, 
the  respondent  was  not  allowed 
any  flight  time  after  his  failure, 
although  Air  Force  regulations 
require  that,  in  such  cases,  the 
agency  embark  on  intensive  flight 
training  for  the  employee. 

The  Board:  (1)  affirmed  the 

finding  that  the  agency  engaged 
in  a prohibited  personnel  practice 
under  section  2302(b)(1)(B);  (2) 

did  not  rule  on  the  2302(b)(4) 
claim;  and  (3)  denied  the  agency 
petition  for  review. 

CARMEN  D.  MARTINEZ  v. 

DEPARTMENT  OF  THE  ARMY 

(Docket  No.  DC 075209219) 
November  19,  1980 

Appellant  filed  an  untimely 
petition  for  appeal  from  the 
agency's  action  removing  her  from 
her  position  in  the  Canal  Zone 
Merit  System  (CZMS).  In  the 
initial  decision,  the  presiding 
official  determined  that  as  a CZMS 
employee,  appellant  was  not 
afforded  the  right  to  appeal  an 
adverse  action  to  the  Board,  and 


the  appeal  was  dismissed  for  want 
of  purview  in  the  Board. 

Appellant  timely  filed  a petition 
for  review  asserting  that  she  was 
entitled  to  appeal  the  removal 
action.  The  Board  denied  the 
petition  for  review  noting  that 
pursuant  to  35  C.F.R.  253.262, 
n o n - p r e f e r e n c e eligible  CZMS 
employees  are  afforded  the  adverse 
action  procedural  protections  of 
5 C.F.R.  Part  752  , but  they  are 
not  extended  the  right  to  appeal 
an  adverse  action  to  the  Board. 
The  presiding  official,  therefore, 
did  not  err  in  dismissing  the 
petition  for  appeal  of  the  adverse 
action,  as  appellant  was  not  an 
"employee"  for  purposes  of  5 
U.S.C.  7511(a)(1). 

The  Board  further  noted  that 
until  the  President  establishes 
the  Panama  Canal  Employment  System 
and  unless  he  determines  under 
section  3652(d)(2)of  the  Panama 
Canal  Act  of  1979  to  extend  to 
the  employees  therein  the  rights 
and  privileges  provided  employees 
in  the  competitive  service,  such 
non-preference  eligible  employees 
may  not  appeal  an  adverse  action 
to  the  Board  under  5 U.S.C.  7701. 


JAMES  MCLAUGHLIN  v.  DEPARTMENT 
OF  THE  INTERIOR  (Docket  No. 

DC 075299079) 

November  14,  1980 

Appellant  was  removed  from  the 
service  for  excessive  absence 
without  leave.  On  recommendation 
of  an  examining  physician  that 
appellant  could  return  to  his 
duties,  the  agency  directed  him 
to  return  on  January  29  , 1979  . 

He  did  not  report  for  work  until 
April  16,  1979. 
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Replying  to  advance  notice  of 
proposed  removal,  he  submitted 
a doctor's  certificate  that  he 
was  under  medical  care  from 
February  26  through  April  2,  1979, 
and  could  return  to  light  duty. 
Also  submitted  were  documents 
stating  that  appellant,  who  was 
injured  on  the  job  and  had  been 
disabled  since  June  1977,  was  no 
longer  considered  totally  disabled 
for  work  by  the  Department  of 
Labor,  Office  of  Worker's 
Compensation  Program,  as  of 
March  28,  1979. 

The  Washington  Field  Office 
sustained  the  removal  action  and 
found  no  support  for  appellant's 
racial  discrimination  allegation. 

Petitioning  for  review,  appellant 
contended  procedural  error  in  that 
he  said  he  was  not  represented 
at  the  oral  reply  to  the  proposed 
removal  action.  Although  he  was 
accompanied  by  a union  official, 
he  said  the  official  was  in  the 
office  for  another  purpose.  The 
presiding  official  found,  and  the 
Board  agreed,  that  appellant  did 
meet  with  agency  representatives 
to  make  an  oral  reply.  The  Board 
found  no  procedural  error. 

The  Board  also  found  no  error 
regarding  appellant's  contention 
that  the  fitness  for  duty  report 
was  incomplete  because  a full 
history  was  not  taken  of  his  mental 
condition.  It  said  the  argument 
restated  evidence  that  was  before 
the  presiding  official. 

Appellant  also  contended  that 
the  testimony  of  agency  officials 
should  be  stricken  for  failure 
to  produce  existing  written 
statements  relevant  to  their  testi- 
mony. He  referred  to  5 C.F.R. 


1201.64  which  provides  that:  "After 
an  individual  has  given 
evidence ...  any  party  may  request 
a copy  of  any  prior  signed 
statement  made  by  that  individual 
which  is  relevant  to  the  evidence 
given"  and,  that  on  refusal  to 
furnish  such  statement,  "the 
relevant  evidence  given,  may  be 
excluded  from  consideration." 
The  Board  said  that  appellant  could 
have  found  out  what  material 
evidence  the  agency  had,  and  found 
that  the  presiding  official 
properly  allowed  and  considered 
the  testimony  of  agency  witnesses. 

Allegedly  new  and  material 
evidence  was  submitted,  such  as 
medical  reports  about  an  auto 
accident  injury  occurring  two  days 
before  appellant  was  directed  to 
report  to  work.  Appellant 

acknowledged  no  mention  was  made 
of  this  at  the  hearing  because 
he  did  not  want  to  prejudice  his 
compensation  case.  Therefore, 
the  Board  found  that  the  reports 
were  not  new  evidence. 

It  was  also  claimed  that 
medication  affected  appellant's 
reasoning  during  the  hearing. 
The  Board  said  such  information 
should  have  been  mentioned  then, 
and  noted  there  was  no  claim  that 
testimony  was  incorrect  or  would 
have  been  different  had  appellant 
not  been  under  medication. 

The  Board  denied  the  petition 
for  review. 

LARRY  T.  MILLER  v . D.S. 
DEPARTMENT  OF  THE  NAVY 

(Docket  No.  AT  0 7 5 2 0 9 04  3 ) 
November  26,  1980 

Appellant  was  removed  from  his 
position  based  on  charges  of 
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excessive  unauthorized  absence 
and  failure  in  carrying  out  orders 
of  supervisors.  In  the  initial 
decision,  the  presiding  official 
found  that  the  first  charge  and 
the  second  instance  of  the  second 
charge  were  sustained  and  sustained 
appellant's  removal,  concluding 
that  such  action  would  promote 
the  efficiency  of  the  service. 

The  Board  granted  the  petition 
for  review  and  concurred  with 
the  presiding  official's  findings. 
The  Board  found  that  the  agency's 
decision  to  remove  appellant 
would  promote  the  efficiency 
of  the  service. 

CRAWFORD  E.  MOSELY  v. 
DEPARTMENT  OF  THE  NAVY 

(Docket  No . AT075299044) 

November  19,  1980 

Appellant  was  placed  on  sick 
leave,  without  his  consent,  as 
a result  of  a fitness  for  duty 
examination.  Appellant  was 

informed  that  the  agency  attempted 
to  find  another  position  for  him, 
and  that  he  could  return  to  work 
if  he  could  provide  a medical 
release  or,  if  his  condition  did 
not  permit  his  return,  he  could 
request  a change  to  lower  grade 
or  file  for  disability  retirement. 
Appellant  submitted  a second 
doctor's  statement  which  the 
agency  did  not  consider,  and  he 
submitted  an  appeal  of  his  enforced 
leave  status.  Appellant  contended 
that  the  agency's  action  was 
tantamount  to  an  adverse  action. 
In  the  initial  decision,  the 
presiding  official  found  that 
the  agency's  action  did  not 
constitute  an  adverse  action 
and  dismissed  the  appeal. 


In  his  petition  for  review, 
appellant  asserted  that  the 
presiding  official  did  not  "take 
all  the  issues  . . . under 

consideration  when  he  issed  the 
decision."  Additionally,  the 

petition  for  review  pointed  out 
areas  in  which  appellant  disagreed 
with  the  findings  of  the  presiding 
official,  specifically  that  the 
presiding  official  failed  to 
consider  a statement  by  a Veterans 
Administration  Hospital  that  his 
condition  had  not  worsened  during 
the  time  he  had  been  seen  by 
that  hospital.  The  Board  noted 
that  the  initial  decision  reflected 
the  evidence  upon  which  the 
presiding  official  relied  in  making 
his  findings,  and  the  Board  found 
no  error  in  the  presiding  offical's 
failure  to  mention  specifically 
the  effect  of  the  appellant's 
testimony  that  his  condition  had 
not  worsened  since  he  had  been 
seen  at  the  Veterans  Administration 
Hospital.  Accordingly,  the 

petition  for  review  was  denied. 


THOMAS  P.  PARKER  v. 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

(Docket  No"".  SF075209084) 

November  17,  1980 

In  appellant's  petition  for 
review  of  the  initial  decision 
sustaining  the  agency  action 
removing  him  for  absence  without 
authorized  leave,  he  alleged  that 
the  presiding  official  did  not 
consider  all  material  issues  and 
affirmative  defenses  presented. 

Appellant  alleged  physical 
handicap  discrimination  (allergies) 
and  reprisal  for  his  suing  the 
agency  and  his  supervisors  for 
exposing  him  to  asbestos  and 
tobacco  smoke. 
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The  Board  granted  the  petition 
for  review  because  the  presiding 
official  did  not  address  the 
reprisal  charge.  In  his  initial 
decision,  that  official  made 
detailed  findings  on  the  dis- 
crimination issue,  and  concluded 
that  the  evidence  did  not  show 
agency  discrimination. 

Appellant  had  filed  a civil 
action  alleging  discrimination 
by  the  Bureau  of  Land  Management 
and  specified  employees.  As  the 
Board  noted,  if  it  could  be  proven 
that  the  personnel  action  was 
reprisal  for  the  appellant's 
exercise  of  an  appeal  right,  then 
the  agency  action  could  not  be 
upheld . 

However,  the  agency  asserted 
that  appellant  had  refused  to 
return  to  work — despite  two  letters 
of  warning.  He  contended  that 
his  failure  to  return  was  protected 
under  the  Occupational  Safety  and 
Health  Act  of  1970.  Although  the 
Federal  Government  is  excluded 
from  the  Act's  coverage,  Section 
19  requires  each  agency  head  to 
provide  a safety  and  health  program 
for  employees.  Executive  Order 
No.  11807,  since  superseded,  and 
29  C.F.R.  Part  1960  set  out  guide- 
lines for  executive  agencies. 

The  presiding  official,  on 
reviewing  29  C.F.R.  Parts  1910 
and  1960  , and  41  C.F.R.  § 101.20 

(regulations  pertaining  to  smoking 
in  Federal  buildings)  concluded 
they  did  not  authorize  a Federal 
employee  to  withhold  his  services 
and  still  retain  employment. 

The  Board  opinion  discussed  the 
probability  that  appellant  was 
seeking  to  use  the  provisions  of 
29  C.F.R.  § 1977.12(b)(2)  which 


acknowledge  that  an  employee  may 
choose  not  to  perform  a task  if 
he  believes  he  is  in  danger  of 
serious  injury  and  there  is  no 
less  drastic  alternative.  This 
regulation,  noted  the  Board,  has 
been  upheld  by  the  Supreme  Court 
as  valid  for  private  employers, 
but  there  is  no  such  authority 
extending  benefits  of  this  rule 
to  the  Federal  sector.  Even  if 
Federal  employees  were  covered, 
appellant  would  still  need  to 
present  evidence  showing  he 
believed  his  place  of  employ- 
ment would  result  in  his  death 
or  serious  injury. 

The  Board  noted  that  appellant 
alleged  that  management's 
requirement  that  he  work  with 
asbestos  in  a laboratory  setting 
was  potentially  dangerous  to  his 
health,  but  that  the  provisions 
of  29  C.F.R.  § 1910.1001  do  not 

bar  an  employee  from  working  with 
this  substance.  Appellant  did 
not  assert  that  the  agency  violated 
any  of  the  conditions  of  the 
section,  so  the  Board  found  that 
his  claim  that  he  could  justifiably 
remain  off  the  job  was  not 
supported.  The  Board  rejected 
his  further  contention  that  a small 
amount  of  tobacco  smoke  allowed 
him  to  remain  away  from  work,  and 
said  that  appellant  presented  no 
evidence  that  he  was  in  immediate 
danger  of  death  or  serious  injury. 

Therefore,  the  Board  found 
that--even  if  29  C.F.R.  1977.12 
(b)(2)  were  applicable — appellant 
had  no  right  to  refuse  to  come 
to  work  without  risking  reprimand 
or  adverse  action,  and  that  the 
agency's  action  in  considering 
appellant  AWOL  did  not  violate 
OSHA  law  or  regulations.  It  noted 
that  unauthorized  absence  from 
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duty  has  long  been  held  a proper 
ground  for  removal. 

The  initial  decision  was  affirmed 
as  modified. 

SERAFIN  N . PEREZ  v.  U.S. 
DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075209004  ) 
November  12,  1980 

In  its  order  reopening  the 
addendum  decision  that  awarded 
attorney  fees,  the  Board  said  the 
issue  was  "whether  a finding  that 
the  agency  failed  to  sustain  its 
burden  by  a preponderance  of  the 
evidence  is  equivalent  to  a finding 
that  the  charges  were  clearly 
without  merit..."  The  agency,  the 
appellant,  and  the  Office  of 
Personnel  Management  submitted 
br ief s . 

In  his  initial  decision,  the 
presiding  official  had  reasoned 
that  since  the  agency  had  not 
proven  its  case  by  a preponderance 
of  the  evidence,  the  action  was 
without  merit,  and  that  this  was 
close  enough  to  the  "clearly 
without  merit"  standard  used  in 
determining  fee  awards  to  justify 
an  award  of  fees  in  this  case. 

The  Board  concluded  that  the 
presiding  official  incorrectly 
interpreted  5 U.S.C.  7701(g)(1). 
To  follow  the  presiding  official's 
reasoning,  it  said,  would  mean 
that  the  award  of  attorney  fees 
would  be  appropriate  whenever  an 
appellant  prevailed  under  5 U.S.C. 
Chapter  75. 

The  Board  referred  to  its 
decision  in  Allen  v.  U.S. 
Postal  Service,  2 MSPB  582, 

which  mandates  reversal  in  this 
case.  In  the  Allen  case,  the 


Board  noted  that  a fee  award  is 
appropriate  under  5 U.S.C. 
7701(g)(1):  (1)  when  the  appellant 

prevailed;  (2)  when  an  award  is 
warranted  in  the  interest  of 
justice;  and  (3)  when  the  fees 
claimed  are  reasonable. 

The  Board  said  that  the  presiding 
official's  conclusion  that  the 
fee  award  was  appropriate  because 
the  appellant  prevailed,  rendered 
the  second  requirement  meaningless. 
It  concluded  that  a fee  award  was 
not  appropriate  in  this  case  since, 
as  the  presiding  official  had 
noted,  it  was  a close  case.  The 
presiding  official  found  in  the 
appellant's  favor  because  of  a 
polygraph  test  introduced  by  the 
appellant,  although  the  appellant 
had  declined  to  take  a test  before 
the  action  was  initiated. 

The  Board  said  that  the 
appellant's  argument  that  the  fee 
award  was  appropriate  because, 
he  was  "substantially  innocent...," 
since  the  charges  were  not 
sustained  by  a preponderance  of 
evidence,  suffered  from  the  same 
defect  as  the  addendum  decision 
in  that  no  distinct  meaning  would 
be  accorded  to  the  second 
r equirement . 

The  Board  reversed  the  addendum 
decision  awarding  attorney  fees. 

GAEL  E.  PIERCE  v. 

DEPARTMENT  OF  DEFENSE 

(Docket  No.  SF075209225) 

November  25,  1980 

Appellant,  who  was  with  Depart- 
ment of  Defense  Dependent  School s 
(DODDS),  appealed  his  demotion 
from  School  Psychologist,  Class 
IV  to  Class  III.  He  contended 
that  the  initial  decision  upholding 
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the  agency  was  contrary  to  law 
and  other  Board  decisions  The 
Board  had  previously  ruled  on  other 
cases  of  guidance  counselors  who 
were  notified  of  downgrading  under 
the  same  reclassification  program 
as  this  case.  It  had  upheld  the 
reversal  of  the  agency  actions 
and  ordered  cancellation  of  agency 
actions  effecting  changes  to  lower 
grades.  In  those  cases,  although 
the  Secretary  of  Defense  has  the 
authority  to  classify  "teaching 
positions,"  the  Board  said  that 
the  agency  had  not  shown  it  had 
complied  with  the  law  in  so  doing. 
The  Board  then  found  that  the 
agency  did  not  give  reasons  for 
deciding  that  the  General  Schedule 
classification  standard  for  GS-9 
teacher  positions  was  the 
appropriate  basis  for  comparison 
to  the  DODDS  position. 

Noting  that  the  Secretary  of 
Defense  has  broad  discretion  to 
create  any  classification  system 
for  "teaching  positions"  and  that 
these  determinations  are  not  in 
themselves  appealable  to  the  Board, 
the  Board  quoted  from  20  U.S.C.  902 
which  says,  among  other  things, 
that  the  Secretary  of  Defense  is 
to  fix  basic  compensation  for 
teachers  and  teaching  positions 
at  rates  equal  to  the  average  range 
of  rates  for  similar  positions 
of  a comparable  level  of  duties 
and  responsibilities  in  urban 
school  jurisdictions  of  100,000 
population  or  more.  The  agency 
did  not  say  it  compared  "similar 
po s i t i o n s . . . i n urban  school 
jurisdictions  in  the  United 
States..."  but  said  that  it  relied 
on  Office  of  Personnel  Management 
(OPM)  standards  in  classifying 
appellant's  position. 


Although  the  agency  had  said 
this  in  the  earlier  cases,  it  had 
given  no  reasons  for  its  determina- 
tions, and  the  Board  said  this 
case  was  different  because  the 
agency  produced  evidence  that  it 
compared  the  appellant's  position 
to  the  OPM  standard  for 
psychologist  positions. 
Considering  the  broad  discretion 
granted  to  the  Secretary  of 
Defense,  and  the  fact  that  OPM 
standards  are  used  to  classify 
comparable  positions  in  the  United 
States  of  urban  school 
jurisdictions  of  100,000  or  more 
population,  the  Board  concluded 
that  the  presiding  official 
properly  found  the  agency  proved 
its  compliance  with  20  U.S.C.  902 
and  that  it  lacked  authority  to 
go  behind  the  action  to  determine 
whether  the  position  is  now  placed 
in  its  proper  grade  and  class. 
The  presiding  official,  the  Board 
said,  was  incorrect  in  finding 
that  the  appellant's  position  was 
properly  classified,  as  this  was 
beyond  his  authority  under  the 
law.  As  modified,  the  initial 
decision  was  affirmed. 

JOSEPH  A.  SEAVELLO  v.  DEPARTMENT 
OF  THE  NAVY  (Docket  No. 

SF075299039 ) 

November  20,  1980 

Appellant  was  demoted  based  on 
charges  of  misuse  of  manpower, 
misuse  of  government  property,  and 
misuse  of  government  facilities, 
stemming  from  an  allegation  that 
appellant  had  directed  three 
subordinates  to  produce  advertising 
posters  for  a business  he  owned 
at  the  time.  In  the  initial 
decision,  the  presiding  official 
found  that  a preponderance  of 
circumstantial  evidence  supported 
the  charge  with  respect  to  five 
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of  the  posters  and  affirmed  the 
demotion.  In  his  petition  for 
review,  appellant  asserted  that 
the  initial  decision  was  based 
on  an  erroneous  interpretation 
and  application  of  statute,  5 
U.S.C.  7701(c)(1)(B),  and 
regulation,  5 C.F.R.  1201.56 
(c)  (2) . Additionally,  appellant 
contended  that  the  presiding 
official  erroneously  and  improperly 
considered  the  evidence  in  an 
inconsistent  manner  and  failed 
to  consider  the  whole  of  the 
evidence . 

The  Board  noted:  (1)  that  there 

was  not  one  charge  but  three 
charges  all  stemming  from  basically 
the  same  set  of  facts;  (2)  that 
the  presiding  official  erred  in 
sustaining  the  charge;  and  (3)  that 
there  were  serious  problems  with 
the  credibility  of  the  witnesses. 
The  Board  granted  the  petition 
for  review,  reversed  the  initial 
decision,  and  ordered  the  agency 
to  cancel  the  action  to  demote 
appellant . 

ROBERTO  SMITH  v.  DEPARTMENT  OF 
THE  NAVY"  (Docket  No.  SF0^5299010) 
November  6,  1980 

Appellant  was  honorably 
discharged  from  two  duty 
tours  with  the  Marines  and,  five 
weeks  after  his  last  discharge, 
was  appointed  to  the  position  of 
security  guard  under  the  Veterans 
Readjustment  Program  (VRA). 
After  four  months,  he  was 
terminated  for  unspecified 
preemployment  conduct  without  an 
opportunity  to  reply.  The  initial 
decision  dismissed  his  appeal, 
saying  that,  having  served  in  the 
position  for  less  than  one  year, 
he  had  no  statutory  right  of 
appeal  under  5 U.S.C.  7511. 


In  his  petition  to  the  Board, 
the  appellant  contended  that  his 
rights  were  violated,  and  that 
his  termination  was  unjustified 
on  the  merits.  The  Board  discussed 
in  detail  its  jurisdiction  under 
5 U.S.C.  7701(a)  to  hear  appeals 
from  agency  actions  when  the  action 
is  appealable  under  "any  law,  rule, 
or  regulation"  and  the  terms  of 
Executive  Order  11521  which  set 
up  the  program.  In  concluding 
that  no  law,  rule,  or  regulation 
gave  the  appellant  the  right  to 
appeal  to  the  Board,  it  affirmed 
the  field  office's  dismissal. 
However,  the  Board  pointed  to  the 
effect  of  such  conclusion,  that 
VRA  appointees  have  no  appeal 
rights  to  the  Board  during  their 
first  year  of  service,  and  thus 
could  be  subject  to  arbitrary 
dismissals.  It  noted  that  possible 
defamatory  inferences  to  the 
appellant  and  adverse  implications 
for  his  future  employment,  because 
of  his  alleged  unsuitability,  were 
legion. 

It  noted  that  the  legislative 
mandate  for  the  Office  of  Personnel 
Management  (OPM)  to  report  at  least 
semiannually  on  the  activities 
under  38  U.S.C.  2014(d)  was  the 
only  administrative  protection 
that  applied  to  the  program,  and 
that  it  is  not  designed  expressly 
for  review  of  actions  against 
individual  veterans.  The  petition 
for  review  was  dismissed,  and  the 
initial  decision  was  affirmed. 

In  an  attached  concurring 
opinion.  Board  Member  Ronald  P. 
Wertheim  further  discussed  the 
case  in  which  he  said  that  the 
Board  "with  obvious  reluctance" 
held  that  it  had  no  authority  to 
consider  appellant's  claim  of 
improper  removal  with  no 
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opportunity  for  rebuttal. 
He  said  he  wrote  separately  to 
set  forth  his  view  that  "neither 
the  President  nor  Congress  has 
authorized  OPM  or  the  Navy  to 
deprive  veterans  readjustment 
probationers  of  all  procedural 
safeguards  in  this  manner."  He 
concluded  that  OPM * s regulations 
fail  to  grant  such  jurisdiction 
to  the  Board  and  "no  matter  how 
erroneous  or  unauthorized  such 
failure  may  be  as  a matter  of 
substantive  law..."  this  failure 
cannot  be  considered  to  grant 
such  jurisdiciton.  "Veterans 

readjustment  appointees  in  Roberto 
Smith's  position,  therefore,  must 
seek  their  remedies  elsewhere  until 
such  a change  in  law  or  regulation 
confers  jurisdiction  on  this  Board 
in  such  cases,"  he  wrote. 

HAROLD  B.  TATE  v.  CT.S. 
DEPARTMENT  OF  THE  INTERIOR 

(Docket  No.  DA075209143) 

November  17,  1980 

Appellant  was  removed  from  his 
position  as  teacher  for  slapping 
a student  in  the  face.  In  the 
initial  decision,  the  presiding 
official  concluded  that  the  charge 
against  appellant  was  supported 
by  a preponderance  of  the  evidence, 
and  that  appellant  had  failed  to 
show  harmful  agency  procedural 
error  . 

In  his  petition  for  review, 
appellant  questioned  many  factual 
determinations  and  challenged  the 
presiding  official's  determination 
that  agency  procedural  errors  were 
harmless,  asserting  that  he  had 
suffered  economic  hardship  as  a 
result  of  the  agency  deviation 
from  procedure.  Additionally, 
appellant  submitted  the  results 
of  a polygraph  examination  taken 


after  the  date  of  the  hearing 
which,  appellant  asserted, 
constituted  new  and  material 
evidence . 

The  Board  noted  that  the  burden 
was  on  the  appellant  to  show  that 
the  error  was  harmful.  The  Board 
found  that  appellant  presented 
no  new  evidence  to  show  that  the 
error  was  harmful,  nor  did  he 
explain  the  reason  why  the 
polygraph  examination  could  not 
have  been  administered  and  admitted 
at  an  earlier  date  and,  therefore, 
without  addressing  the  admissi- 
bility or  weight  to  be  given 
polygraph  examinations  in  an 
administrative  proceeding,  the 
Board  denied  the  petition  for 
review. 

WALLACE  THOMAS  v . DEPARTMENT 
OF  THE  ARMY 

(Docket  No.  CH075209203 ) 

November  25,  1980 

Appellant  was  reduced  in  grade 
based  on  the  charge  that  he  failed 
to  possess  the  minimum  educational 
requirements  of  his  position  as 
established  by  the  Office  of 
Personnel  Management  (OPM). 
Appellant  had  been  erroneously 
assigned  to  his  position  by  the 
agency  and,  when  the  misassignment 
was  discovered,  the  agency 
requested  a waiver  of  the  education 
requirements  from  OPM.  ^he 
reauest  was  denied,  and  the 
reduction  was  initiated. 

In  the  initial  decision,  the 
presiding  official  found:  (1)  that 

the  agency  established,  and 
appellant  conceded,  that  he  did 
not  meet  any  of  the  educational 
requirements  established  by  OPM 
for  the  position;  (2)  that 
appellant  did  not  receive  disparate 
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treatment  from  that  accorded  other 
employees;  and  (3)  that  appellant 
had  not  established  a pr ima 
facie  case  of  discrimination. 
Appellant's  petition  for  review 
did  not  challenge  the  findings 
or  conclusions  of  the  presiding 
official  nor  did  it  allege  that 
the  decision  was  based  on  an 
erroneous  interpretation  of  rule 
or  regulation.  Rather,  it  asserted 
that  new  and  material  evidence 
was  available  that  was  not 
available  when  the  record  closed, 
namely,  proposed  regulations  of 
the  Department  of  Health  and  Human 
Services  that  place  more  emphasis 
on  training  and  experience  when 
reviewing  the  qualifications  of 
health  personnel. 

The  Board  found  that  appellant's 
new  evidence  was  immaterial  to 
the  undisputed  charge  that 
appellant  failed  to  meet  the 
educational  requirements  set  forth 
by  OPM  for  his  position. 

The  Board  noted  that  under  5 
U.S.C.  § 5112,  appellant  has  the 

right  to  request  OPM  to  reascertain 
the  qualification  requirements  for 
the  position  in  light  of  his  prof- 
fered evidence,  but  the  proposed 
regulations  were  not  relevant  to 
the  qualification  standards 
established  by  OPM  for  an  employee 
in  a position  covered  by  5 U.S.C. 
Chapter  51.  Therefore,  the 
petition  for  review  was  denied. 


ELLIS  WALKER , JR.  v. 
VETERANS  ADMINISTRATION 

(Docket  No.  DC075209232) 

November  14,  1980 

In  appealing  the  agency  decision 
to  remove  him  because  of  charges 
of  AWOL  and  sleeping  on  duty,  ap- 


pellant did  not  request  a hearing, 
choosing  to  have  the  decision  based 
on  the  record.  The  agency's 
request  for  a hearing  was  denied 
by  the  presiding  official  on  the 
basis  that  the  facts  could  be  de- 
veloped by  written  evidence andargu- 
ment.  The  presiding  official  sus- 
tained the  agency  removal  action. 

In  appealing  to  the  field  office, 
appellant  alleged,  among  other 
things,  that  the  removal  was  a 
reprisal  for  his  successful  appeal 
of  an  earlier  removal  action 
( DC  7 5 2B 9 0 1 9 7 ) . However,  the 
initial  decision  did  not  look  into 
the  reprisal  issue. 

Further,  appellant,  in  his 
petition,  argued  that  the  presiding 
official's  refusal  to  credit  his 
written  statements  of  explanation 
for  his  absence  constituted  an 
incorrect  interpretation  of  statute 
or  regulation,  and  the  Board 
agreed.  The  Board  also  found  that 
the  presiding  official  did  not 
consider  the  appellant's  explana- 
tions reliable  because  they  were 
not  made  under  oath  and  were  not 
subject  to  cross-examination. 
However , the  Board  noted  that  there 
were  no  hearings  on  the  appeals, 
so  none  of  the  evidence  was 
submitted  under  oath  or  subject 
to  cross-examination.  The  Board 
said  that  by  rejecting  appellant's 
explanations  for  these  reasons, 
the  presiding  official,  in  effect, 
denied  the  appellant  his  right 
to  due  consideration  of  his 
affirmative  defenses. 

Because  the  presiding  official 
erred  by  not  considering  and  ruling 
on  the  reprisal  issue,  and  by 
failing  to  give  appropriate 
consideration  to  appellant's 
statements,  the  Board  granted  the 
petition  for  review,  vacated  the 
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initial  decision,  and  remanded 
the  case  to  the  field  office. 


JURISDICTION 


MICHAEL  WHEELER  v. 

DEPARTMENT  OF  THE  NAVY 

(Docket  No.  PH075209049) 

November  19,  1980 

Appellant  was  removed  from 
employment  for  being  absent 
without  authorized  leave  (AWOL). 
The  presiding  official,  in  the 
initial  decision,  reversed  the 
agency's  action  finding  that  the 
agency  failed  to  establish  that 
appellant  was  properly  notified 
of  his  proposed  removal. 

The  agency  filed  a petition  for 
review  based  upon  allegedly  newly 
dicovered  evidence  of:  (1)  a copy 

of  the  return  receipt  for  the 
notice  of  proposed  removal;  (2) 
a copy  of  the  Post  Office  form 
documenting  delivery  of  the  notice 
of  proposed  removal,  and;  (3) 
affidavits  from  appellee's  shop 
superintendent  and  employee 
relations  specialist  explaining 
how  the  return  receipt  came  into 
their  possession  prior  to  the 
hearing  and  how  appellee,  during 
counseling  with  his  employee 
relations  specialist  admitted  to 
having  received  the  notice  of 
proposed  removal  shortly  after 
it  was  sent. 

The  Board  denied  the  petition 
for  review  noting  that  it  was  not 
persuaded  that  the  evidence 
proffered  by  the  agency  at  this 
late  date  would  not  have  been 
available  at  the  time  of  the 
hearing  with  the  exercise  of  due 
d il igence . 


TOM  B . W O O L E R Y v . 

OFFICE  OF  PERSONNEL  MANAGEMENT 

(Docket  No.  AT300A09002) 
November  19,  1980 

Appellant  appealed  to  the  Board's 
Atlanta  Field  Office  when  he  was 
not  selected  for  Automotive 
Equipment  Inspector,  WG-11,  with 
the  General  Services  Administration 
( GS A ) . He  alleged  that  he  had 
intended  to  apply  for  the  job, 
but  had  not  because  Office  of 
Personnel  Management  (OPM) 
employees  said  he  lacked  necessary 
civil  service  status,  and  the 
position  was  restricted  to  GSA 
employees.  He  alleged  that  he 
later  learned  that  he  did  have 
the  civil  service  status,  and  that 
the  position  was  filled  by  an 
individual  who  was  not  a GSA 
employee  when  he  applied.  The 
vacancy  announcement  did  not 
indicate  that  only  GSA  employees 
would  be  considered. 

The  presiding  official  dismissed 
the  case  for  lack  of 
jurisdiction  concluding  that 
selection  for  a particular  vacancy 
does  not  constitute  an  appealable 
employment  practice  under  5 C.F.R. 
300.101  and  300.104.  OPM  opposed 
appellant's  petition  for  review 
of  the  dismissal,  saying  in  its 
response  to  the  petition  that 
administrative  errors  are  not 
appealable  employment  practices 
under  5 C.F.R.  part  300  , and  the 
Board  agreed,  as  that  term  is  used 
in  5 C.F.R.  300.101. 

OPM ' s further  contention  was 
that  restriction  of  the  scope  of 
job  competition  is  not  an 
appealable  employment  practice 
because  it  is  a management  tool, 
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not  a measurement  device. 
Moreoever , it  said  that  if  GSA 
did  impose  such  a restriction, 
it  was  not  an  appealable  employment 
practice  because  it  was  not  applied 
by  OPM,  as  would  be  required  for 
the  Board  to  have  appellate 
jurisdiction  under  5 C.F.R. 
300.101. 

The  Board  agreed  with  the  latter 
contention.  The  Board  referred 
to  OPM's  regulations  on  selection 
or  promotion  which  make  no  mention 
of  restricting  the  scope  of 
competition  for  a position,  and 
to  the  Federal  Personnel 

Manual  (FPM) , which  only  offers 
guidance  for  administering  merit 
promotion  plans  that  the  agencies 
themselves  are  required  to 
develop.  The  FPM  does  not  require 
agencies  to  limit  competition  for 
a position  to  agency  employees 
under  any  particular  circumstances 
since  that  discretion  is  exercised 
by  the  agency.  The  Board  said 
that  OPM  cannot  be  considered  to 
"apply"  such  restrictions  to  a 
candidate  for  a position  in  another 
agency  as  must  be  the  case  for 
the  Board  to  have  appellant 
jurisdiction  under  5 C.F.R. 
300.104(a).  The  Board  affirmed 
the  initial  decision  as  modified 
in  this  opinion. 


PARTICULAR  EMPLOYMENT 

CATEGORIES 

JOHN  P.  GUIPRE  v. 

DEPARTMENT  OP  THl  INTERIOR 

(Docket  Wo~.  DE  3 1 $H0  § b 2 ) 

November  4,  1980 

Appellant  resigned  during  his 
probationary  period  and  then  filed 
an  appeal  alleging  that  his 
resignation  was  involuntary.  In 


the  initial  decision  the  presiding 
official  found  that  appellant  was 
a probationary  employee  and,  absent 
an  allegation  of  discrimination 
based  on  partisan  politics  or 
marital  status,  was  excluded  from 
the  statutory  rights  of  appeal 
afforded  Federal  employees. 

In  his  petition  for  review, 
appellant  alleged  discrimination 
based  on  partisan  political 
reasons.  The  Board  found  that 
appellant's  allegation  of 
discrimination  raised,  for  the 
first  time,  in  his  petition  for 
review,  afforded  an  insufficient 
basis  on  which  to  grant  the 
petition  in  view  of  the  criteria 
for  Board  review  of  an  initial 
decision  contained  in  5 C.F.R. 
1201.115  and  denied  the  petition 
for  review. 

RICHARD  WARD  MUNDY  v. 
DEPARTMENT  OF  DEFENSE 

(Docket  No  . DC  0 31709004) 
November  26,  1980 

Appellant  pro  se  filed  a 
petition  for  appeal  from  the  action 
of  the  Department  of  Defense  in 
failing  to  designate  his  position 
as  a GS-905-15  attorney, 
functioning  as  the  "Court 
Executive"  in  the  U.S.  Court  of 
Military  Appeals,  as  a position 
in  the  Senior  Executive  Service 
(SES)  . Appellant  argued  that  the 
agency's  denial  of  SES  conversion 
of  his  f unct ion  to  grade  GS-905-17 
violated  section  413(d)  of  the 
Civil  Service  Reform  Act  of  1978, 
Pub.  L.  No.  95-454,  92  Stat.  1111 

(1978),  and  was  a reprisal  against 
him  for  allegedly  exposing  numerous 
abuses  of  authority  by  several 
high  ranking  agency  officials  in 
their  dealings  with  the  U.S.  Court 
of  Military  Appeals. 
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The  agency  filed  a response  to 
appellant's  allegations  and  a 
motion  to  dismiss  the  petition 
on  the  ground  that  appellant,  as 
a GS-15  employee,  was  not  eligible 
for  conversion  to  a SES  position. 
The  Director  of  the  Office  of 
Personnel  Management  intervened 
and  asserted  that  the  agency’s 
decision  not  to  convert  was  not 
within  the  jurisdiction  of  the 
Board,  In  the  initial  decision, 
the  presiding  official  denied 
all  of  the  motions  submitted  by 
appellant,  granted  the  agency's 
motion  to  dismiss,  and  dismissed 
the  appeal  for  want  of  jurisdiction 
in  the  Board. 

The  Board,  in  its  decision  on  the 
petition  for  review  found,  that 
because  appellant  was  not  occupying 
a GS-16,  GS-17 , GS-18,  ES-XV,  ES-V, 
or  comparable  position  in  another 
statutory  pay  system,  he  was  not 
entitled  to  conversion  to  the  SES 
under  Section  413  of  the  Civil 
Service  Reform  Act.  It  concluded 
that  the  presiding  official 
properly  decided  that  appellant's 
case  did  not  fall  within  the 
Board's  jurisdictional  purview 
under  section  413  (j)  of  the  Reform 
Act  and  denied  the  petition  for 
review. 

BBNNBTTA  B.  WASHINGTON  v. 
P.S. DEPARTMENT  OF  LABOR 

(Docket  No-!  DC031709007) 

November  17,  1980 

Appellant  petitioned  for  a review 
of  the  presiding  of f icial ' s deci sion 
which  sustained  the  agency's 
exclusion  of  her  position — Special 
Assistant  to  the  Assistant 
Secretary  for  Employment  and 
Training,  U.S.  Department  of 
Labor — from  the  Senior  Executive 
Service.  The  agency  used  criteria 


from  5 U.S.C.  3132(a)(2)  and  Attach- 
ment  1 to  U.S.  Civil  Service 
Commission  Bulletin  No.  920-1  in 
making  its  determination.  The 
agency  contended  that  petitioner's 
role  was  not  a managerial  one. 

Alleging  that  the  presiding 
official  incorrectly  interpreted 
5 U.S.C.  3131  e_t  seq , the 
petitioner  contended  that:  (1) 

she  exercised  "executive  functions" 
within  the  meaning  of  5 U.S.C. 
3132(a)  (2)  (E)  ? (2)  that  , in 

providing  her  "expertise"  on 
women's  affairs  to  policy-making 
officials,  she  was  acting  as 
policy-maker  within  the  meaning 
of  5 U.S.C.  3132  (a)  (2)  (E) ; and (3) 
that  she  also  qualified  under  5 
U.S.C.  3132(a)(2)(B)  and  (C)  for 
inclusion  in  SES. 

Regarding  the  third  contention, 
the  Board  stated  that  the  duties 
to  be  considered  were  not  the 
duties  she  actually  performed, 
as  petitioner  urged,  but  rather 
the  duties  she  was  officially 
assigned  at  the  time  of  conversion. 
See  Hersman  v.  National  Science 
Foundation  , 2 MSPB  132. 

The  Board  decided  that 
petitioner's  position  did  not 
qualify  for  conversion  to  SES  under 
criterion  (B)  of  5 U.S.C.  3132(a) 
(2)  . Her  function,  according  to 
her  position  description,  was  to 
"assist"  the  Assistant  Secretary. 
Although  permitted  to  initiate 
assignments,  the  Board  found,  she 
did  so  only  within  the  confines 
of  her  position  relationship  to 
the  Assistant  Secretary.  The  Board 
said  criterion  (C)  was  not  met 
since  the  position  decription  did 
not  suggest  that  petitioner  was 
authorized  to  adjust  program  goals - 
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In  support  of  her  contention 
that  her  position  qualified  for  the 
SES  under  5 U.S.C.  3132(a)(2)(E), 
petitioner  relied  heavily  on  the 
legislative  history  of  that  sec- 
tion. She  quoted  language  that  she 
urged  demonstrated  that  Congress 
intended  that  the  Office  of 
Personnel  Management  (OPM)  exercise 
flexibility  in  including  persons  in 
SES,  and  that  employees  need  not  be 
managers  to  qualify.  She  therefore 
challenged  criterion  (ix)  of  the 
FPM  Bulletin  which  requires  that 
inclusion  in  the  SES  "policy-making 
or  executive  f unctions .. .d irectly 
relate  to  organizational  and 
managerial  effectiveness,"  and 
which  expressly  exclude 
"'assistants  to*  or  technical 
advisors  who  have  no  direct  or 
supervisory  responsibilities." 

The  Board  said  that  petitioner 
left  out  a crucial  portion  of  the 
Congressional  language,  and  that 
the  relevant  paragraph  shows  that 
Congress'  foremost  concern  was 
focused  on  the  inclusion  in  SES  of 
" senior .. .manager  s"  and  others  in 
some  other  type  of  manager  ial  posi- 
tion which,  though  less  than 
"senior,"  qualified  as  an  "import- 
ant policy-making,  policy  determin- 
ing or . . .executive"  position. 
Further  supporting  this  interpreta- 
tion is  the  language  "not  have 
direct  management  or  supervisory 
responsibilities."  The  Board 
reasoned  that,  had  Congress  merely 
intended  that  all  high-level 
positions  be  included  in  the  SES 
it  could  simply  have  said  so. 

The  Board  said  that  the  Civil 
Service  Reform  Act  of  1978 
authorizes  OPM  to  prescribe 
regulations  to  establish  SES, 
and  directs  that  designations  be 


made  under  OPM ' s guidance,  that 
great  deference  should  be  accorded 
the  administrative  interpretation 
of  an  act  by  the  agency  charged 
with  carrying  it  out.  The  Board 
found  that  OPM ' s interpretation 
of  5 U.S.C.  3132(a)(2)(E),  set 
forth  in  criterion  (ix)  of  FPM 
Bulletin  No.  920-1  was  entitled 
to  due  deference. 

The  Board  said  that  the 
petitioner's  position  did  not 
qualify  as  a managerial  position 
under  SES  under  5 U.S.C.  § 3132(a) 
(2)(B)  and  (C).  Further,  her 
position  description  did  not  reveal 
that  the  position  satisfied  other 
criteria  under  5 U.S.C.  3132(a)(2), 
and  petitioner  did  not  so  contend. 
The  Board  said  that  in  view  of 
its  interpretation  of  5 U.S.C.  3132 
(a)(2)(E)  as  contemplating  some 
indirect  managerial  activity  in 
conjunction  with  "important  policy- 
making, policy-determining,  or 
other  executive  functions,"  and 
in  light  of  its  finding  that 
petitioner's  position  was  not 
managerial,  the  petitioner's 
position  did  not  qualify  for  SES 
under  5 U.S.C.  3132(a)(2)(E). 

Finding  no  error  in  the  presiding 
official's  interpretation  of  5 
U.S.C.  3132(a)(2),  the  Board  denied 
the  petition  for  review. 

PERFORMANCE  RELATED  ACTIONS 

OLLIE  M.  DARBY  v.  DEPARTMENT 
OF  THE  TREASURY 

(Docket  No.  CH043209005 ) 
November  13,  1980 

Appellant  was  removed  from  her 
position  based  on  charges  of 
unacceptable  performance  in  a 
critical  element  of  her  position, 
pursuant  to  5 U.S.C.  4303. 
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Prior  to  the  Board's  decision 
in  Wells  v.  Har  r is , 1 MSPB 

199,  the  record  in  the  instant 
case  had  been  closed.  However, 
following  that  decision,  the  agency 
requested  the  presiding  official 
to  consider  the  removal  as  a 
Chapter  75  action.  The  agency's 
request  was  granted,  and  the  record 
was  reopened  by  the  presiding 
official  for  submission  of  further 
representations  by  the  parties. 

In  her  submission  and  again  in 
her  petition  for  review,  appellant 
alleged  various  errors  in  the 
presiding  official's  determination 
to  decide  the  appeal  under  5 
U.S.C.  Chapter  75.  In  the  initial 
decision,  the  presiding  official 
found  that  the  agency  supported 
all  but  one  of  its  charges  by  a 
preponderance  of  the  evidence  and 
concluded  that  appellant's  removal 
would  promote  the  efficiency  of 
the  service. 

The  Board  found  appellant's 
contentions  to  be  without  merit 
and  denied  the  petition  for  review. 
Further,  the  Board  noted  that  it 
will  not  reverse  agency  actions 
because  of  noncompliance  with 
Chapter  43  if  the  action  is  in 
compliance  with  the  requirements 
of  Chapter  75  and  the  agency  has 
met  the  higher  burden  of  proof 
required  for  such  action. 

HENRY  EIGLES  v . DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WELFARE 

(Docket  No.  PH531D09016) 
November  24,  1980 

Appellant  was  denied  a within- 
grade  increase,  and,  in  the  initial 
decision,  the  presiding  official 
found  that  the  agency  had  committed 
harmful  procedural  error  and 
reversed  the  denial  by  applying 


5 C.F.R.  Part  531  and  HEW 
Personnel  Instruction  531-4-50C.2. 
The  agency  petitioned  for  review 
of  the  initial  decision  alleging 
that  the  initial  decision  was  based 
on  erroneous  interpretation  of 
statute  and  regulation. 

The  Board  found  that  the  initial 
decision  erroneously  interpreted 
5 C.F.R.  Part  531  and  HEW  Personnel 
Instruction  531-4-50C.2.  The 

regulations  explicity  provide  for 
alternative  procedures  in  the  event 
of  failure  to  provide  the  60  days 
advance  notice.  The  Board  noted 
that  the  agency,  having  failed  to 
give  the  full  60  days  advance 
notice,  carried  out  the  alternative 
procedure  of  redetermination. 
The  Board  found  that  failure  to 
provide  the  advance  notice  was 
not  harmful  procedural  error,  and 
the  initial  decision  was  reversed. 

WILLIAM  C.  ENSMINGER  ya 
DEPARTMENT  OF  THE  ARMY 

(Docket  No.  DE531D99002) 
November  28,  1980 

Appellant  was  denied  a within- 
grade  increase  and  filed  an  appeal 
that  disputed  several  charges. 
The  Board  noted  that  although  the 
date  for  closing  the  record  in 
the  case  was  extended  twice, 
appellant  never  requested  a 
hearing,  and  the  presiding  official 
concluded,  based  on  the  written 
record,  that  the  agency's  action 
in  withholding  the  appellant's 
within-grade salary  increase  was 
supported  by  a preponderance  of 
evidence. 

In  his  petition  for  review, 
appellant  protested  the  fact  that 
the  initial  decision  was  made 
without  a hearing  and  argued  that 
one  of  the  charges  against  him 
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involved  a duty  which  was  not 
within  the  scope  of  his 
responsibilities.  In  response 
to  his  petition,  the  agency  stated 
that  appellant  was  provided 
sufficient  information  regarding 
the  hearing  procedures,  and 
appellant's  contention  regarding 
the  charge  of  failure  was  an 
attempt  to  introduce  new  evidence. 

The  Board  held  that  by  failing 
to  make  a specific  request  for 
a hearing,  appellant  waived  that 
right.  The  Board  also  found  that 
appellant  had  attempted  to 
introduce  new  evidence,  and 
appellant's  petition  did  not  assert 
that  the  information  was 
unavailable  when  the  record  was 
closed.  The  petition  for  review 
was  denied. 

CLARENCE  FLEMING  v.  DEPARTMENT 
OF  HEALTH  AND  HOMAN  SERVICES 

(Docket  No.  DA531D09006) 
November  24,  1980 

Appellant  was  denied  his 
within-grade  salary  increase  and 
appealed  to  the  Board's  Dallas 
Field  Office  from  the  reconsidera- 
tion decision.  A hearing  affirmed 
the  agency  action  and  appellant 
petitioned  the  Board  for  review 
of  the  decision.  In  his  petition, 
appellant  asserted:  (1)  that  there 

was  new  and  material  evidence 
available;  (2)  that  the  presiding 
official  misinterpreted  the 
agency's  guidelines  concerning 
the  job  requirements  that  could 
be  the  bases  for  denying  a step 
increase;  (3)  that  since  the  agency 
had  not  established  the  essential 
elements  of  appellant's  position, 
it  could  not  reach  a conclusion 
as  to  his  level  of  competence; 
(4)  that  the  agency  relied  on 
unauthorized  records  in  reaching 


the  decision;  and  (5)  that  the 
denial  of  the  step  increase  was 
due  to  his  lack  of  Title  II 
experience  (Title  II  of  the  Social 
Security  Act,  42,  U.S.C.  401,  et 
seq . ),  and  that  all  persons 

without  such  experience  are 
minor i t ies . 

The  Board  noted  that  the  petition 
for  review  failed  to  establish 
that  there  was  new  and  material 
evidence  or  that  the  decision  of 
the  presiding  official  was  based 
on  an  erroneous  interpretation 
of  statute  or  regulation  and  denied 
the  petition. 

ROBERT  C.  HOG  v . DEPARTMENT  OF 

THE  ARMY  (Docket  No.  DC531D09017) 
November  19,  1980 

Appellant  was  denied  a 
within-grade  increase,  and,  in  the 
initial  decision,  the  presiding 
official  reversed  the  agency's 
action  based  on  a finding  that 
the  agency  committed  harmful  error 
in  the  application  of  its  own 
procedures . 

Although  the  Board  found  that 
the  agency  committed  error,  the 
Board  concluded  that  the  error  was 
not  of  such  magnitude  as  to  suggest 
the  result  would  have  been 
different  had  it  not  occurred. 
The  Board  granted  the  petition 
for  review,  reversed  the  initial 
decision,  and  remanded  the  case 
to  the  field  office  for  a decision 
on  its  merits. 

DENNIS  M.  KOROWIN  v. 
DEPARTMENT  OF  JUSTICE 

(Docket  No.  AT531D09012) 

November  12,  1980 

Appellant  was  denied  a 
within-grade  salary  increase  and 
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appealed  to  the  Board  contending 
that  the  agency’s  action  was 
improper  because  the  agency  failed 
to:  (1)  provide  him  a 60-day 

advance  notice  which  complied  with 
the  requirements  of  5 C.F.R. 
531.407(b)(2);  (2)  issue  a negative 
acceptable  level  of  competence 
(ALOC)  determination  under  5 
C.F.R.  531.407(c)(2);  and  (3) 
advise  him  of  his  right  to 
reconsideration  under  5 C.F.R. 
5 3 1 . 4 0 7 ( c ) ( 3 ) ( i i ) . The  agency 
conceded  procedural  error,  and  the 
presiding  official  dismissed  the 
appeal  for  want  of  jurisdiction 
and  directed  the  agency  to  correct 
its  procedural  errors. 

In  his  petition  for  review, 
appellant  contended  that  he  should 
have  been  awarded  his  within-grade 
salary  increase  automatically  and 
that  the  agency  was  erroneously 
permitted  to  correct  its  procedural 
errors  more  than  60  days  after 
the  end  of  the  waiting  period. 

The  Board  found  no  error  in  the 
presiding  official's  decision  not 
to  reverse  the  agency's  determina- 
tion denying  the  within-grade 
increase,  noting  that  appellant 
was  not  entitled  to  a within-grade 
salary  increase  because  of  the 
agency's  failure  to  provide  the 
60-day  advance  notice  and  a 
negative  determination.  It  further 
noted  that  5 C.F.R.  531.407(c)(5) 
imposes  a 60-day  limitation  only 
where  the  agency  actually  made 
a negative  determination  but  failed 
to  so  inform  the  employee  in  a 
timely  manner.  In  this  case, 
because  the  agency  failed  to  make 
a negative  determination,  the  Board 
noted  that  the  60-day  limitation 
was  inapplicable,  and  the  petition 
for  review  was  denied. 


LOOTS  J.  MEADE  v . DEPARTMENT 
OF  THE  TREASURY 

(Docket  No.  CH531D8010088 ) 

November  24,  1980 

Appellant  was  denied  a within- 
grade  salary  increase  based  on 
the  agency's  determination  that  he 
was  not  performing  at  an  acceptable 
level  of  competence  (ALOC).  The 
initial  decision  reversed  the 
action  because  of  findings  that 
the  agency  committed  harmful 
procedural  error  and  failed  to 
support  its  reasons  for  the  denial 
by  a preponderance  of  the 
evidence.  The  Board,  by  order 
dated  April  22,  1980,  reopened 

and  remanded  the  case  for  a new 
adjudication  in  light  of  its 
decision  in  Parker  v.  Defense 
Logistics  Agency,  1 MSPB  489, 

which  held  that:  (1)  the  mere 

possibility  of  prejudice  was  not 
sufficient  in  arriving  at  a finding 
of  harmful  error;  and  (2)  the 
standard  of  proof  applicable  in 
an  ALOC  case  was  that  the  agency's 
negative  determination  must  be 
supported  by  substantial  evidence. 

The  initial  decision  found  that 
the  agency  had  not  met  its  burden 
of  showing  that  the  negative  ALOC 
determination  was  supported  by 
substantial  evidence  and, 
accordingly,  reversed  that  action. 
The  agency  petitioned  the  Board 
for  review,  contending  that  the 
presiding  official  erred  in  failing 
to  consider  evidentiary  material 
attached  to  its  prior  petition 
to  the  Board.  The  agency  "argued 
that  the  presiding  official 
apparently  considered  the  appended 
material  analagous  to  an  indictment 
and,  therefore,  not  constituting 
evidence  of  the  charges  contained 
therein."  The  agency  further 
asserted  that  the  appended  material 
should  instead  have  been  considered 
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analagous  to  the  appeal  file  in 
an  adverse  action  and  the  necessity 
for  "moving  into  evidence" 
obviated . 

The  Board  noted  that  it  was  well 
within  the  presiding  official's 
proper  exercise  of  his  authority 
under  5 C.F.R.  1201.41  to  notify 
the  parties  that  the  evidentiary 
material  would  be  excluded  from 
consideration  unless  moved  into 
evidence  pursuant  to  5 C.F.R. 
1201.62.  The  Board  further  noted 
that  the  agency's  argument  that 
the  presiding  official  apparently 
considered  the  appended  material 
should  instead  have  been  considered 
analagous  to  an  indictment  was 
a clear  misreading  of  the  initial 
decision,  as  the  only  document 
which  was  analogized  to  an  indict- 
ment was  the  agency's  February  2, 
1979,  negative  ALOC  determination. 
The  Board  found  that  the  petition 
did  not  meet  the  criteria  for 
review  and  denied  the  petition. 


JANICE  W.  WESSON  V. 
DEPARTMENT  OF  THE  TREASURY 

(Docket  No.  PH043009006) 
November  25,  1980 

Appellant  was  removed  for 
unacceptable  performance  of  a 
critical  element  of  her  position. 
In  the  initial.  decision,  the 
presiding  official  concluded  that 
the  agency  was  not  required  to 
establish  a performance  appraisal 
system  under  5 U.S.C.  4302  prior 
to  taking  action  against  an 
employee  based  on  unacceptable 
performance  under  5 U.S.C.  4303, 
but  reversed  the  removal  because 
the  agency  failed  to  !pply  the 
principle  of  like  penalties  for 
like  offenses.  The  Board  found 
that  this  conclusion  was  erroneous 


for  reasons  expressed  in  Wells 

v.  Harris,  1 MSPB  199,  and 

grantee!  the  petition  for  review. 

The  Board  reversed  the  presiding 
official's  finding  on  unequal 
penalties  and  remanded  the  case 
to  the  field  offfice  for 
reconsideration  consistent  with 
the  Wells  decision. 

WILLIAM  E.  PARKER  v. 
DEFENSE  LOGISTICS  AGENCY 

(Docket  No.  PH531D09031) 

November  17,  1980 

Petitioner  asked  for  review  of 
the  decision  by  his  agency  to 
withhold  his  within-grade  salary 
increase  because  of  a negative 
determination  of  his  acceptable 
level,  of  competence. 

This  case  was  reopened  on  the 
Board's  own  motion  in  1979,  and 
on  February  19,  1980,  the  Board 

issued  an  opinion  stating  that: 

(1)  there  was  no  basis  to  conclude 
that  the  two  procedural  errors 
it  had  found  were  harmful;  and 

(2)  a substantial  evidence  standard 
should  be  applied  in  deciding 
appeals  from  a denial  of  within- 
grade  salary  increase.  The 
Board  remanded  the  case  to  the 
Philadelphia  Field  Office  for 
readjudication  under  the 
substantial  evidence  standard. 
Also  to  be  addressed  was  the 
appellant's  allegation  that  the 
agency  action  was  a prohibited 
personnel  practice. 

The  Board  found  that  the 
presiding  official  had  followed 
its  directives  in  the  subsequent 
initial  decision. 

The  petition  for  review  of  the 
resulting  initial  decision  asserted 
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material  evidence.  However,  the 
Board  found  that  the  documentation 
did  not  qualify  as  new  and  material 
evidence  that  was  unavailable, 
despite  due  diligence,  when  the 
record  was  closed,  and  denied  the 
petition . 

REDUCTIONS  IN  FORCE 

FRANK  BRANDON  v.  DEPARTMENT  OF 
THE  ARMY  (Docket  No.  DC035109020) 
November  10,  1980 

Petitioner's  position  was 
abolished  as  a result  of  a 
reduction  in  force,  and  petitoner 
was  offered  and  accepted  a lower- 
graded  petition.  The  initial 
decision  sustained  the  reduction 
in  force.  In  his  petition  for 
review,  petitioner  restated  his 
argument  that  his  position  was 
abolished  in  violation  of  agency 
regulations,  including  those 
concerning  age  discrimination. 

The  Board  noted  that  in  the 
initial  decision,  the  presiding 
official  erroneously  held  that 
appellant  had  the  burden  of 
establishing  that  a reduction  in 
force  action  was  "based  on  reasons 
other  than  for  reducing  the  work 
force."  The  Board  rejected  this 
concept  in  L o s u r e v. 

Interstate  Commerce  Commission 
2 MSBP  361,  and  granted  the 
petition  for  review  to  consider 
the  impact  of  Losur  e on  this 
case . 

In  Losur  e , the  board  held  that 
an  agency  must  support  a RIF  action 
by  a preponderance  of  evidence  as 
required  by  5 U.S.C.  7701(c)(1)(B), 
and,  although  an  agency  may 
initially  establish  that  the 
regulations  were  properly  invoked, 
thereby  shifting  the  burden  of 


going  forward  with  rebuttal 
evidence  to  the  employee,  the 
burden  of  persuasion  never  shifts 
from  the  agency.  The  Board  noted 
that  although  the  presiding 
official  found  that  the  RIF  was 
not  in  violation  of  agency 
regulations  and  was  taken  for  valid 
reasons,  she  erroneously  applied 
the  burden  of  proof  to  appellant's 
rebuttal  evidence.  The  Board  found 
that  the  agency's  evidence  clearly 
amounted  to  a preponderance  of 
the  evidence  showing  that  the 
action  was  proper,  and  noted  that 
appellant's  arguments  and  evidence 
were  insufficient  to  rebut  the 
agency's  case.  The  Board  found 
no  error  in  the  presiding 
official's  conclusion  that  the 
appellant  failed  to  establish  a 
p r ima  facie  case  of 

discrimination  and  affirmed  the 
initial  decision  as  modified. 

WILLIAM  A.  BROWN  v.  DEPARTMENT 
OF  THE  AIR  FORCE 

(Docket  No.  DC035199011 ) 

November  25,  1980 

Appellant  was  informed  that  the 
function  he  performed  was  to  be 
transferred,  and  he  was  afforded 
the  opportunity  to  continue  in 
what  the  agency  termed  the  same 
position  at  the  new  location. 
Appellant  declined  the  offer  and 
was  subsequently  offered,  and 
accepted,  a lower-graded  position. 
Appellant's  appeal  was  dismissed 
by  the  presiding  official  as  not 
within  purview,  and  appellant  filed 
a petition  for  review  alleging 
that  the  presiding  official  erred 
in  not  considering  whether 
appellant  was  properly  identified 
with  the  transfer  of  function  and 
in  not  granting'  the  requested 
hear ing . 
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The  Board  noted  that  appellant's 
assertion  that  he  had  undergone 
a reduction  in  grade  did  not 
constitute  an  adverse  action  that 
was  appealable  to  the  Board,  as 
he  had  voluntarily  accepted  the 
lower-graded  position  which  was 
offered  by  the  agency  in  lieu  of 
separation.  The  Board  further 
asserted  that  the  presiding 
official  correctly  concluded  that, 
as  the  action  was  neither  a 
reduction  in  force  nor  an  adverse 
action,  the  Board  was  without 
jurisdiction  to  adjudicate  the 
appeal,  and  the  dismissal  was 
proper.  The  Board  affirmed  the 
initial  decision. 


PAUL E_- CARDIN  v . 

DEPARTMENT  OF  THE  NAVY 

(Docket  No.  BN035109005 ) 

November  3,  1980 

Appellant  petitioned  the  Board 
for  review  of  the  initial  decision 
that  dismissed  without  prejudice 
his  petition  for  appeal  on  the 
ground  that  it  was  prematurely 
filed.  Appellant  contended  that 
the  presiding  official  misinter- 
preted the  facts  and  based  his 
decision  on  an  erroneous 
interpretation  of  the  law  and 
regulations  . 

Appellant  had  received  a specific 
reduction  in  force  notice  that: 
(1)  informed  him  that  his  position 
was  being  abolished;  (2)  offered 
him  a lower-graded  position  with 
retained  grade  and  pay;  and  (3) 
advised  him  of  his  appeal  rights 
to  the  Board.  Appellant  alleged 
that  the  agency  was  using  reduction 
in  force  procedures  to  accomplish 
a downward  reclassification  of 
his  position  in  violation  of 
regulations  and,  in  an  amendment 


to  his  petition,  alleged  improper 
actions  by  the  agency  since  the 
filing  of  the  original  petition. 

The.  Board  found  that,  at  the  time 
of  the  initial  decision,  there 
was  sufficient  evidence  in  the 
record  to  raise  a question  as  to 
whether  on  appealable  action  had 
occurred,  and,  although  appellant 
had  the  burden  of  proof  on  the 
issue  of  jurisdiction,  his 
submission  was  sufficient  to 
require  the  agency  to  come  forward 
with  evidence  concerning  the  matter 
he  asserted.  The  Board  vacated 
the  initial  decision  and  remanded 
the  case  to  the  presiding  official 
with  instructions  to:  (1)  reopen 

the  record  for  submission  of 
additional  evidence  by  both 

parties,  (2)  determine  whether 
an  action  occurred  within  the 
meaning  of  5 C.F.R.  351.901,  5 

C.F.R.  1201.22(b),  or  5 U.S.C. 
7512,  prior  to  the  date  of  the 
initial  decision;  and  (3)  issue 
a new  decision  in  this  case. 

CHARLES  L.  FELTDS  v.  DEPARTMENT 
OF  ENERGY 

(Docket  No.  AT035109011 ) 

November  25,  1980 

Appellant's  position  was 

abolished  effective  August  26, 
1979,  as  a result  of  a 

reorganization.  As  a consequence 
of  the  reduction  in  force, 
appellant  was  changed  from  the 
position  of  Program  Manager  GS-14 
to  Senior  Energy  Conservation 
Specialist,  GS-13,  with  retained 
grade  until  June  16,  1980. 

Appellant  filed  an  appeal  alleging: 
(1)  that  the  reorganization  which 
led  to  the  reduction  in  force  was 
never  approved  by  agency 
headquarters;  (2)  that  the 

reduction  in  force  was  actually 
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a guise  to  effect  the  appellant's 
change  to  a lower  grade;  (3)  that 
the  reduction  in  force  notices 
did  not  comply  with  the 
regulations;  and  (4)  that  the 
reduction  in  force  was  retaliation 
for  appealing  a previous  reduction 
in  force  action.  The  presiding 
official  found  no  violation  of 
appellant's  rights  and  affirmed 
the  agency's  action. 

In  his  petition  for  review, 
appellant  contended;  (1)  that 
he  was  denied  the  right  to  a 
hearing  on  two  previous  appeals 
to  the  Board  on  proposed  reduction 
in  force  actions;  (2)  that  his 
rights  were  adversely  affected 
because  of  the  failure  of 
management  to  prepare  functional 
statements  as  part  of  the  reorgani- 
zation; and  (3)  that  the  presiding 
official  erred  in  his  refusal  to 
admit  evidence  about  an  earlier 
reorganization  plan  that  appellant 
claimed  would  show  favoritism  on 
the  part  of  the  agency. 

In  regard  to  appellant's 
contentions,  the  Board  found  that 
the  first  appeal  was  properly 
dismissed,  as  there  was  no  action 
effected  which  could  be  adjudicated 
by  the  field  office.  The  second 
appeal  was  also  properly  dismissed 
because  the  action  had  not  been 
effected  at  the  time  the  appeal 
was  submitted.  Subsequently,  when 
the  action  was  effected,  the  field 
office  accepted  the  appeal  and 
provided  the  appellant  a hearing. 

In  regard  to  the  contention 
regarding  the  function  statement 
for  each  organizational  element, 
the  Board  noted  that  even  though 
the  managers  had  not  devised  formal 
function  statements,  the  basic 
responsibilities  of  the 


organization  were  known,  and  there 
was  no  established  effect  on  the 
reduction  in  force  due  to  the  lack 
of  written  function  statements. 

In  regard  to  appellant's 
contention  that  the  presiding 
official  refused  to  admit  evidence 
concerning  an  earlier 
reorganization,  the  Board  noted 
that  appellant  failed  to  show  the 
relevance  of  the  information  to 
the  current  reduction  in  force 
action. 

In  regard  to  appellant's  request 
for  attorney  fees,  the  Board  noted 
that  the  statutory  requirements 
for  awarding  attorney  fees  are; 
(1)  the  appellant  must  be  the 
prevailing  party;  (2)  the  award 
of  attorney  fees  must  be  warranted 
in  the  interest  of  justice;  and 
(3)  the  fees  awarded  must  be 
reasonable.  The  Board  noted  that 
appellant  was  not  the  prevailing 
party  in  the  first  two  appeals, 
which  were  dismissed  for  lack  of 
jurisdiction,  and  appellant  was 
again  not  the  prevailing  party 
in  this  appeal,  since  the  Board 
denied  his  petition  for  review. 
Therefore,  his  motion  for  attorney 
fees  could  not  be  granted. 

ROBERT  L.  HEAD  v.  DEPARTMENT  OF 

THE  ARMY  (Docket  No.  SEQ35199004) 
November  25,  1980 

Appellant  was  separated  from 
his  position  through  a reduction  in 
force  and  the  initial  decision 
sustained  the  separation.  In  his 
petition  for  review,  appellant 
contended  that  the  presiding 
official  erred;  (1)  in  not 
calling  certain  witnesses;  (2) 
in  his  interpretation  of 
statute,  regulation  and  the 
negotiated  agreement  regarding 
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the  availability  of  a vacant 
position;  and  (3)  in  failing  to 
recognize  that  the  appellant  was 
discriminated  against  in  the 
reduction  in  force. 

The  Board  found  no  error  in  the 
findings  of  the  presiding  official 
on  any  of  appellant's  contentions 
and  denied  the  petition  for  review. 

LEON HOLBROOK  v . 

DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  DE035109006) 

November  25,  1980 

Appellant  was  one  of  several 
civilian  personnel  officers 
downgraded  from  GS-13  to  GS-12 
after  an  agency  review.  He 
received  grade  and  pay  retention 
benefits.  In  his  petition  for 
review,  he  asserted  that  numbers 
had  been  the  agency's  sole 
consideration,  and  that  the 
presiding  official  erred  in 
upholding  "questionable  management 
practices . " 

The  Board  supported  the  agency's 
position  that  the  petition  should 
be  dismissed  for  failure  to  meet 
the  Board  criteria  for  review  (See 
5 C.F.R.  1201.115),  and  because 
appellant  only  "questioned  the 
proper  classification  of  the 
position  in  which  he  was  placedr" 
not  the  correctness  of  the 
reduction  in  force  (RIF),  and  that 
the  remedy  was  a classification 
appeal  to  the  Office  of  Personnel 
Management ( OPM ) . The  Board  said 
that  appellant  had  received  the 
full  benefit  of  a RIF  appeal,  and 
he  alleged  no  violation  of  RIF 
regulations  in  his  petition. 

Citing  OPM  rules  which  list 
reasons  an  agency  may  take  RIF 
action,  one  of  which  is 


reclassification  due  to  change 
in  duties,  the  Board  noted  that 
the  agency  must  show  by  a prepon- 
derance of  the  evidence  that  it 
properly  used  the  RIF  regulations. 
(Losur e v . Interstate  Commerce 
Commission , 2 MSPB  361.) 

The  Board  found  that  the  agency 
had  shown  a bona  fide  need 

to  reclassify  due  to  change  of 
duties,  so  the  RIF  was  taken 
for  a proper  reason.  The  Board 
found  that  the  presiding  official 
correctly  concluded  that  the 
appellant's  rights  under  RIF 
regulations  of  5 C.F.R.  Part  351 
were  not  violated. 

Consequently,  the  Board  declined 
to  review  the  propriety  of  the 
reclassification  in  order  to 
determine  whether  or  not  the 
position  is  now  properly 
classified.  It  observed  that  the 
thrust  of  both  appellant's 
petition  for  appeal  and  for  review 
was  to  bring  the  classification 
appeal  before  the  Board  under  the 
guise  of  a RIF  appeal,  and  that 
the  Board  has  no  jurisdiction  in 
the  reclassification  of  a position 
where  there  is  retained  grade  and 
pay. 

GARY  M.  JOHNSON  v . DEPARTMENT 
OF  AGRICULTURE  (Docket  No. 

CH035109008 ) 

November  19,  1980 

Appellant's  position  was 
changed  through  reduction  in 
force  procedures,  and  he  filed 
an  appeal  claiming  that:  (1) 

the  agency  had  improperly  used 
reduction  in  force  procedures 
to  downgrade  him;  and  (2)  he 
had  been  subject  to  prohibited 
discrimination.  In  the  initial 
decision,  the  presiding  official 
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found  that  the  agency  had  improper- 
ly used  reduction  in  force  proce- 
dures, that  appellant  had  not  de- 
monstrated that  he  had  been  sub- 
jected to  prohibited  discrimina- 


t ion  , 
action . 

and 

r ever  sed 

the 

agency' s 

The 

Board  issued 

an 

order  on 

J anuary 

21, 

1980,  whereby 

the  case 

was  reopened,  reversed,  and  remand- 
ed for  reconsideration,  in  light 
of  5 U.S.C.  § 5 3 66  . Upon 

reconsideration,  the  presiding 
official  found  that  the  appealed 
action  concerned  a reclassification 
of  the  appellant's  position  with 
retained  grade  and  pay  rather  than 
a reduction  in  force  action.  He 
then  dismissed  the  appeal,  holding 
that  a reclassification  of  position 
with  retained  grade  and  pay  is 
not  appealable  to  the  Board  and 
that  thus,  the  action  was  outside 
the  scope  of  the  Board's  appellate 
jurisdiction,  and  he  was  unable 
to  consider  appellant's  allegation 
of  prohibited  discrimination. 

Appellant's  petition  for  review 
contested  the  presiding  official's 
jurisdictional  determination. 
The  Board  found  that  the  action 
concerned  the  correction  of  a 
classification  error  rather  than 
a reduction  in  force  and  held  that 
the  presiding  official  correctly 
determined  that  the  action  was  not 
appealable  to  the  Board.  5 U.S.C. 
§ 5366(b);  5 C.F.R.  § 536.201 

et  seq . The  Board  denied  the 
petition  for  review,  noting  that 
the  presiding  official's  finding 
that  he  could  not  consider  the 
allegation  of  prohibited 
discrimination  was  correct,  as 
the  allegation  was  not  made  in 
conjunction  with  an  appeal  of  a 
personnel  action  which  was 
otherwise  appealable  to  the  Board. 


JOSEPH  KANNER  v.  DEPARTMENT 
OF  THE  ARMY 

(Docket  No.  PH035109027 ) 

November  19,  1980 

Appellant's  position  was 
abolished,  and  he  was  downgraded 
in  a reduction  in  force.  The 
presiding  official  adjudicated 
the  case  on  the  record  and  affirmed 
the  agency  action.  In  his  petition 
for  review,  appellant  alleged  that: 
(1)  the  evidentiary  standard 
applied  by  the  presiding  official 
was  incorrect;  (2)  the  presiding 
official  considered  material  that 
had  been  stricken  from  the  record; 
and  (3)  the  record  did  not  support 
the  initial  decision. 

In  Losur  e v.  Interstate 
Commerce  Commission,  2 MSPB  361, 
the  Board  held  that  the  burden 
of  persuasion  as  to  the  propriety 
of  invoking  reduction  in  force 
never  shifts  from  the  agency,  and 
the  Board  noted  that  in  this  case 
it  appeared  that  the  presiding 
official  was  satisfied  that  the 
agency  had  made  out  a pr  ima 
facie  case  on  this  element. 
However,  appellant's  allegation 
should  have  been  treated  as  a 
challenge  to  the  reduction  in  force 
rather  than  as  an  affirmative 
defense  that  appellant  was 
required  to  prove. 

Appellant  further  alleged  that 
the  presiding  official  improperly 
considered  material  that  had  been 
stricken  from  the  record  as  a 
sanction  imposed  on  the  agency 
for  parte  communication  with 

the  presiding  official.  The  Board 
found  that  the  communication  in 
question  was  not  a prohibited  ex 
parte  communication,  and  that 
the  sanction  imposed  by  the 
presiding  official  was  unwarranted. 
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The  Board  further  noted  that  it 
was  unnecessary  to  reach 
appellant's  final  basis  for  the 
petition,  i.e.,  that  the  decision 
was  unsupported  by  the  evidence 
of  record  and,  in  view  of  its 
findings,  the  Board  vacated  the 
initial  decision  and  remanded  the 
case  to  the  field  office  for 
r ead j ud icat ion . 

ISIDORE  KAPLAN v . 

DEPARTMENT  OF  THE  ARMY 

(Docket  No.  NY035199009) 

November  14,  1980 

Appellant  appealed  to  the  Board's 
New  York  Field  Office  from  a 
reassignment  without  loss  of  grade 
or  pay.  The  presiding  official 
considered  it  a reduction  in  force 
action,  and  reversed  it,  finding 
improper  establishment  of  the 
employee's  competitive  level. 

The  agency  petition  for  review 
said  that  the  action  was  a 
reassignment,  not  a RIF,  and  argued 
that  new  evidence  was  available, 
namely,  a corrected  SF-50, 
Notification  of  Personnel  Action 
Form,  which  was  allegedly  sent 
to  the  presiding  official  on  July 
27,  1979.  The  Board  did  not  agree 
that  this  "new  evidence"  was 
unavailable  when  the  record  was 
closed.  It  found  that  the  agency 
had  ample  opportunity  while  the 
appeal  was  pending  to  submit 
evidence  or  argument.  Therefore, 
it  denied  the  petition  for  review. 

However,  the  Board  then  reopened 
the  case  on  its  own  motion.  It 
found  that,  except  for  a notation 
on  the  Standard  Form  50,  there 
was  no  other  evidence  to  support 
the  determination  that  the 
reassignment  was  effected  by 
reduction  in  force  procedures. 


The  Board  found  that,  to  the 
contrary,  with  that  one  exception, 
at  all  times  the  agency  followed 
procedures  for  reassigning  the 
appellant  under  5 C.F.R.  335.102. 
Therefore,  the  Board  found  that 
the  presiding  official  erred  in 
determining  that  the  respondent 
was  reassigned  by  reduction  in 
force  procedures. 

Since  a reassignment  without 
loss  of  grade  or  pay  under  5 
C.F.R.  335.102  is  not  appealable 
to  the  Board,  the  initial  decision 
was  vacated,  and  the  appeal  was 
dismissed  . 

WARREN K O M M E R v , 

DEPARTMENT  OF  THE  TREASURY 

(Docket  No.  PH035109006 ) 

November  24,  1980 

Appellant  petitioned  for  review 
of  an  initial  decision  that 
affirmed  the  agency's  reduction 
in  force  and  requested:  (1)  that 

the  initial  decision  not  be  made 
final  pending  an  on-site  desk 
audit;  and  (2)  that  the  August 
3,  1978,  decision  of  the  former 

Civil  Service  Commission's  Federal 
Employee  Appeals  Authority  (FEAA), 
which  reversed  appellant's 
reduction  in  grade,  be  included 
in  the  Board's  review. 

In  the  initial  decision,  the 
presiding  official  noted  that  the 
evidence  of  the  eight  original 
appellants  and  the  arguments  of 
their  attorney  related  to  the 
bona  f ides  of  the  reduction 

Tn  force.  They  had  established 
that  since  the  reduction  in  force 
action,  the  agency  had  offered, 
and  sometimes  required  overtime 
by  the  appellants,  that  several 
of  the  appellants  were  performing 
many  of  the  same  duties  after  the 
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reduction  as  they  did  before, 
despite  the  change  in  their 
position  titles,  and  that  several 
of  the  appellants  had  been  detailed 
back  to  their  former  positions. 
The  presiding  official  found  that 
none  of  these  facts  was  probative 
as  to  the  bona  f ides  of  the 

reduction  in  force. 

The  Board  noted  that  appellant, 
in  his  petition  for  review,  did 
not  allege  that  he  had  discovered 
new  and  material  evidence,  nor  did 
he  allege  that  the  decision  of 
the  presiding  official  was  based 
on  an  erroneous  interpretation 
of  statute  or  regulation.  The 
Board  denied  the  petition  for 
review  and  declined  to  reopen  the 
FEAA  decision  since  the  request 
to  reopen  occurred  some  16 
months  after  the  FEAA  decision 
was  rendered  and  since  that 
decision  was  not  adverse  to  the 
appellant . 

WILLIE  J.  LEWIS  V. 
DBPARTMBWT  OF  THE  ARMY 

( Docket  Wo~.  DE63516  9 667) 

November  26,  1980 

Appellant  was  reduced  in  grade 
pursuant  to  a reduction  in  force. 
The  cause  of  the  reduction  in  force 
was  a reclassification  of 
appellant's  grade  due  to  a change 
in  duties.  Appellant  was  kept 
at  her  former  grade  and  pay  level 
in  accordance  with  the  retained 
grade  and  pay  provisions  of  5 
U.S.C.  5362. 

In  her  appeal,  appellant  claimed 
that:  (1)  her  duties  did  not 

change;  and  (2)  new  duties  had 
been  added  to  her  position  which 
strengened  her  right  to  her  former 
grade.  The  presiding  official 
stated  that  whether  an  appellant's 


position  is  properly  graded  is 
not  an  issue  the  Board  decides 
in  a reduction  in  force  appeal. 
The  presiding  official  rested  her 
decision  primarily  on  the  findings 
that:  (1)  a change  in  appellant's 

duties  had  occurred;  and  (2)  the 
change  "constituted  a 
reorganization...  (which)  required 
the  application  of  reduction  in 
force  procedures." 

In  her  petition  for  review, 
appellant  contended  that:  (1) 

the  changes  in  her  job  duties 
enhanced  her  former  rating  rather 
than  formed  a basis  for  reducing 
it;  and  (2)  the  agency 
reclassification  was  a sham. 

The  Board  clarified  the  presiding 
official's  statement  regarding 
grade  classification  in  reduction 
in  force  appeals  by  stating  that 
the  Board  does  not  determine 
whether  a person's  grade  is 
correct  as  the  Office  of  Personnel 
Management  does  in  a classification 
appeal  proceeding,  but  the  Board 
does  examine  grade  level  issues,  if 
necessary,  to  determine  whether  a 
reduction  in  force  is  bona 
fide.  The  Board  noted  that^  Tn 
this  case,  the  agency  claimed  that 
appellant  was  reduced  in  grade 
as  a result  of  a reclassification 
action,  and  that  it  had  shown  a 
basis  for  conducting  such  a 
reclassification,  a change  in 
appellant's  job  duties.  The  Board 
granted  the  petition  for  review 
and  affirmed  the  initial  decision 
as  modified  by  this  opinion. 
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JOSEPH  A.  LIGUORI  v.  UNITED 
STATES  MILITARY  ACADEMY 

(Docket  n"o~T  NYO^$1&0o62 
November  3,  1980 

Appellant  was  advised  that  his 
position  would  be  abolished  as 
a result  of  a reduction  in  force. 
The  academy  advised  appellant  that 
its  best  offer  to  him  in  1 ieu  of 
separation  was  the  position  of 
Cook  General  Foreman  (WS-11)  , 
which  appellant  accepted.  In  his 
appeal,  appellant  contended  that 
the  reduction  in  force  was 
engineered  by  a certain  officials 
of  the  academy  as  a subterfuge 
to  conceal  its  demotion  of  him 
due  to  malice  toward  him  and  in 
retaliation  for  changes  he  had 
made  in  the  Cadet  Mess  since  his 
arrival.  In  the  initial 

decision,  the  presiding  official 
determined  that  there  was  no 
violation  of  appellant's  rights 
under  the  reduction  in  force 
regulations,  that  his  change  to 
a lower  grade  was  in  compliance 
with  the  applicable  regulations 
governing  such  actions,  and  that 
appellant  had  not  challenged  the 
bona  f i des  of  the  reduction 
in  force,  and  affirmed  the 
agency's  action. 

Thereafter,  appellant  filed  a 
request  for  a reopening  and 
reconsideration  of  the  Federal 
Employee  Appeals  Authority 
(FEAA)  decision  with  the 
Appeals  Review  Board  (ARB) , which 
was  denied  as  being  untimely 
filed.  Consequently,  appellant 
filed  suit  against  the  former 
Civil  Service  Commission  and 
other  defendents  in  the  United 
States  District  Court  for  the 
Southern  district  of  New  York  to 
seek,  inter  alia,  review  of 
the  FEAA  and  ARB  determinations. 


and  the  court  granted  appellant's 
motion  to  remand  the  case  to  the 
Board  for  further  administrative 
review . 

The  Board  noted  that  a reduction 
in  force  cannot  be  used  to  remove 
or  demote  an  employee  for  reasons 
personal  to  the  employee  without 
the  application  of  adverse  action 
procedures.  The  Board  found  that 
the  presiding  official,  erred  in 
finding  that  appellant  did  not 
contest  the  bona  f ides  of  the 
reorganization  and,  that  in  light 
of  appellant's  nonfrivolous 
allegation  that  the  agency  took 
the  reduction  in  force  for  personal 
reasons f the  Board  found  that 
appellant  was  entitled  to  a hearing 
to  determine  whether  the  reduction 
in  force  was  in  fact  an  adverse 
action  under  5 U.S.C.  Chapter  75. 
The  Board  reopened,  reversed,  and 
remanded  the  appeal  to  the  New 
York  Field  Office  for  rehearing 
and  reconsideration. 

LOYD  J „ PARTOH  V , DEPARTMENT 
OP  THE  ARMY 

(Docket  No.  DA  035  1 9 9 0 0 7) 
November  14,  1^80 

Appellant  was  separated  from 
his  position  by  reduction  in  force 
(RIF)  and  petitioned  for  review 
of  the  initial  decision  that 
sustained  the  Department's  action. 
On  June  25,  1Q80,  the  Board 

reopened  the  case  to  give  the 
parties  an  opportunity  to  address 
two  issues:  (1)  whether 

petitioner's  retirement  was  based 
on  a disability  so  as  to  make  him 
a preference  eligible  within  the 
meaning  of  5 U.S.C.  3501;  and 
(2)  assuming  that  the  field  office 
finding  that  petitioner  was  not 
entitled  to  veterans  preference 
was  erroneous,  was  he  harmed? 


Appellant  retired  from  the  Army 
on  August  31  , 19  74  , and  was 

employed  by  the  Department  of  the 
Army  in  a civilian  capacity  in 
1977  . His  employment  was 

terminated  on  June  25,  1979,  due 

to  RIF.  He  did  not  receive 
retention  preference  during  the 
RIF  because  his  military  retirement 
was  not  based  on  disability  as 
required  by  5 U.S.C.  3501  (a)  (3)  (A)  , 
and  he  had  served  more  than  twenty 
years  (5  U.S.C.  3501(a)(3)  (B) ) . 

Appellant  stated  during  the  hearing 
and  in  his  brief  that  he  did  not 
retire  from  the  Army  due  to 
disability,  but  that  upon  his 
application,  he  did  receive 
disability  compensation  from  the 
Veterans  Administration.  He 
contended  that  this  disability 
entitled  him  to  retention 
preference.  The  presiding  official 
determined  that  appellant  was  not 
entitled  to  such  preference  because 
he  did  not  satisfy  the  requirements 
of  5 U.S.C.  3501(a)(3)(A)  and  (B) . 

Having  reviewed  the  record 
pursuant  to  the  reopening,  the 
Board  found  that  the  conclusions 
of  the  presiding  official  were 
correct  and  noted  that  nothing  in 
appellant's  petition  for  review 
showed  error  in  those  determina- 
tions; therefore,  the  initial 
decision  was  affirmed. 

WILLIAM  E.  SOMMERS  ▼.  DEPARTMENT 
OP  THE  TREASURY  (Docket  No7 

de mMir?] 

November  1,  1980 

Appellant  petitioned  for 
review  of  the  Board's  Denver  Field 
Office  decision  that  sustained 
the  agency  action  separating  him 
by  reduction  in  force  from  his 
position  of  Assistant 
Superintendent,  Coining  Division. 


He  contended  that  the  presiding 
official  misinterpreted  law  and 
regulations  because  he  did  not 
find  that  5 C.F.R.  351.201(b) 
(1979),  which  provides  that 
agenices  are  not  required  to  fill 
vacancies  during  a reduction  in 
force,  was  in  pertinent  part 
"superseded"  by  5 U.S.C. 
2301  (b)  (5)  , which  provides  that 
"the  Federal  work  force  should 
be  used  efficiently  and 
effectively."  The  appellant  argued 
that  this  section  supersedes  the 
regulation  and  has  the  effect  of 
requiring  the  filling  of  vacancies 
during  a reduction  in  force. 

Appellant  argued  that  there  was 
at  least  one,  and  possibly  two 
vacancies,  for  which  he  was 
qualified  that  he  should  have 
been  offered,  as  opposed  to  the 
WG-5  position  he  was  offered. 
The  presiding  official  did  not 
find  5 U.S.C.  2301(b)(5)  as 
mandating  that  agencies  fill 

vacancies.  The  Board  found  no 
error  in  this  regard.  It  stated 
that  it  had  previously  noted  in 
Wells  v.  Harris,  1 MSPB  199, 
that  merit  system  principles  set 
forth  in  5 2301  (b)  are  not  self- 

executing . 

Finding  no  showing  that  the 
agency  failed  to  comply  with  the 
applicable  reduction  in  force 
procedures,  the  Board  denied  the 
petition  for  review. 

RETIREMENT 

MANUAL T . BOR  BO  N 

(Docket  Wo~.  RB  0^3190026) 
November  20,  1980 

Appellant  filed  a petition  re- 
questing that  the  Board  reopen 
and  reconsider  his  case,  which  was 
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originally  decided  by  the  Appeals 
Review  Board  (ARB)  of  the  Civil 
Service  Commission.  The  ARB  found, 
and  the  Board  agreed,  that  appel- 
lant's service  in  the  U.S.  Armed 
Forces  in  the  Far  East  from 
September  1941  to  May  1946  was 
specifically  excluded  from  retire- 
ment benefits  by  P.L.  79-301. 

Appellant  contended  that  he  was 
entitled  to  the  benefits  of  the 
Missing  Persons  Act,  under  which 
an  employee  in  missing  status  was 
entitled  to  receive  or  have 
credited  to  his  account  for  the 
period  he  was  in  that  status, 
the  same  pay  and  allowances  to 
which  he  was  entitled  at  the 
beginning  of  that  period;  however, 
appellant  did  not  show,  nor  did 
the  record  indicate,  that  he  was 
missing  from  his  duties  as  a 
Federal  employed  at  any  time  during 
the  war.  Further,  appellant's  sub- 
missions were  not  new  or  material, 
nor  did  they  show  error  in  the 
decision  of  the  Appeals  Review 
Board  and,  accordingly,  the 
petition  for  review  was  denied. 

ABRAHAM  KAUFFMAH  V.  OFFICE  OF 
PERSOHHBL MAN  AG  E MEM  T 

(Docket  No"  PH08318O1OO27) 
November  25,  1980 

Appellant  filed  a petition  for 
appeal  from  the  reconsideration 
decision  of  the  Office  of  Personnel 
Management  (OPM)  that  denied  his 
request  to  elect  a post-retirement 
survivor  annuity.  OPM  alleged  that 
appellant  did  not  elect  a reduced 
retirement  annuity  with  survivor 
benefits  for  his  spouse  within  one 
year  after  he  married.  Appellant 
testified  that  he  submitted  the 
proper  forms  and  that  he  called  OPM 
twice  and,  both  times,  was  assured 
that  the  forms  had  been  received. 


In  the  initial  decision,  the 
presiding  official  found  that 
appellant  did  in  fact  submit  the 
proper  forms  in  a timely  fashion 
and  reversed  OPM's  determination 
on  the  matter.  Between  the  date 
of  the  hearing  and  the  date  of 
issuance  of  the  initial  decision, 
appellant  submitted  a letter  to 
the  presiding  official  that 
contained  case  law  supporting 
arguments  made  at  the  hearing. 
OPM  filed  a petition  for  review 
arguing  that  it  was  given  no 
opportunity  to  respond  to 
appellant's  submission  and  the 
Board  granted  the  petition  for 
review  to  consider  OPM's  response. 

OPM  reargued  that:  (1)  appellant 

did  not  timely  file  the  necessary 
forms;  (2)  it  did  not  receive  a 
copy  of  appellant's  Designation 
of  Beneficiary  for  Life  Insurance; 
and  (3)  the  identification  of  the 
document  was  incomplete.  The  Board 
noted  that  there  is  no  rule  or 
regulation  requiring  that  a copy 
of  a document  offered  into  evidence 
at  a hearing  be  sent  to  the 
opposing  party  and  that  any 
opposition  to  a document  being 
offered  into  evidence  must  be  made 
at  the  time  it  is  offered.  The 
Board  further  noted  that  OPM,  by 
not  appearing  at  the  hearing, 
waived  any  right  to  object,  and 
the  Board  affirmed  the  initial 
decision . 

SUITABILITY 

ALFRED  C.  HERNANDEZ  V.  OFFICE 
OF  PERSONNEL  MANAGEMENT 

(Docket  N"o";  SF073199002) 

November  25,  1980 

Appellant's  applications  for 
mid-level  positions  were  rated 
ineligible  by  the  Office  of 
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Personnel  Management  (OPM) , and 
appellant  was  advised  by  letter 
of  his  right  to  appeal  OPM's 
decision  to  the  Board's  San 
Francisco  Field  Office.  Appellant 
filed  an  untimely  appeal  and,  in 
the  initial  decision,  the  presiding 
official  determined  that  appellant 
had  been  properly  advised  of  his 
appeal  rights,  including  the  time 
limit  for  filing  an  appeal,  that 
the  appeal  was  nonetheless 
untimely,  and  that  appellant  had 
failed  to  establish  good  cause 
for  a waiver  of  the  time  limit. 


Appellant  then  filed  an  untimely 
petition  for  review.  The  Board 
noted  that  appellant  presented 
no  explanation  for  his  failure 
to  file  the  petition  for  review 
on  time.  The  Board  found  that 
appellant's  petition  for  revie 
was  untimely  filed  and  tha 
appellant  failed  to  show  good  cause 
for  a waiver  of  the  time  limit 
for  filing  the  petition.  The 
petition  for  review  was  denied 
as  untimely  filed. 
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OTHER  NOVEMBER  ISSUANCES: 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENIED  : 

ARCHER,  Lennox  J.  v.  Smithsonian  Institution  (Docket  No.  DC075209148) 

AVILA,  Carlos  v.  Department  of  the  Air  Force  (Docket  Mo.  DA075209005) 

BABIN,  Patrick  J.  v.  Veterans  Administration  (Docket  No.  AT035109034) 

BAILEY,  Kenneth  v.  Department  of  Commerce  (Docket  No.  AT075209127) 

BANKS,  Linda  L.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209014) 
BANKS,  Titus  v.  Department  of  the  Navy  (Docket  No.  PH300A09012) 

BASS,  Jerry  F.  v.  Department  of  the  Navy  (Docket  No.  PH300A8010038) 

BARNES,  Donald  J.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209184) 
BATTAGLIA,  James  v.  Department  of  Health  and  Human  Services  (Docket 
No.  NY531D09010) 

BAY,  John  W.  v.  U.S.  Department  of  Transportation  (Docket  No.  AT075209082) 
BEASLEY,  James  R.  v.  Department  of  the  Air  Force  (Docket  No.  AT035109017) 
BECKLEY,  Brendan  P.  v.  Department  of  Labor  (Docket  No.  BN075209055) 

BENNETT,  Martin  v.  U.S.  Consumer  Product  Safety  Commission  (Docket 
No.  NY075209080 

BENTON,  Emuel  v.  United  States  Postal  Service  (Docket  No.  NY075299003) 

BERRY,  Alfred  T.  v.  U.S.  Postal  Service  (Docket  No.  CH075209170) 

BLAIR,  Doris  K.  v.  Veterans  Administration  (Docket  No.  PH075299027) 

BOLTON,  Eddie  v.  Army  and  Air  Force  Exchange  Service  (Docket 
No.  AT075209187) 

BOSTIC,  Veda  Ann  v.  U.S.  Department  of  Agriculture  (Docket 
No.  PH043209016) 

BOYD,  Carroll  E.  v.  Department  of  the  Air  E’orce  (Docket  No.  SF531D09009) 
BRISCOE,  Melvin  J.  v.  Department  of  the  Navy  (Docket  No.  DC075209202) 
BULLOCK,  Willie  F.  v.  Smithsonian  Institution  (Docket  No.  DC07528010228) 
BURNS,  Hosea  L.  v.  Veterans  Administration  (Docket  No.  CH531D09005) 

BUTTS,  Roger  R.  v.  Department  of  the  Treasury  (Docket  No.  AT075299014) 

BYRNE,  William  v.  Internal  Revenue  Service  (Docket  No.  NY075209008) 

CAPORALE,  Anthony  J.  v.  National  Aeronautics  and  Space  Administration 
(Docket  No.  DC075209016) 

CARRIGAN,  David  F.  v.  Department  of  the  Navy  (Docket  No,  SF315H09024) 

CARSON,  Willie  L.  v.  Department  of  the  Navy  (Docket  No.  PH075299063) 

COLE,  James  H.  v.  Department  of  Treasury  (Docket  No.  PH075299052) 

COOK,  Thomas  R. , Jr.  v.  Department  of  Justice  (Docket  No.  DC075299093) 
CUMMINGS,  Beverly  J.  v.  Department  of  the  Air  Force  (Docket  No.  AT0752.09234) 
CURTIS,  Monroe  A.  v.  Department  of  the  Army  (Docket  No.  DA075209166) 
DONNELLY,  James  A.  v.  Department  of  the  Navy  (Docket  No.  PH035309003) 
DONOHUE,  Vincent  J.  v.  Department  of  the  Navy  (Docket  No.  PH315H99047) 

DUKE,  Michael  v.  U.S.  Postal  Service  (Docket  No.  CH075209187) 

DUNLAP,  Dennis  v.  United  States  Postal  Service  (Docket  No.  CH07528010042) 
DUNN,  Frank  R.  v.  Department  of  the  Navy  (Docket  No.  PH315H09023) 

ELEY,  Karen  B.  v.  Veterans  Administration  (Docket  No.  CH075209075) 

ESKEW,  Katherine  M.  v.  Department  of  Education  (Docket  No.  SF075299035) 
FIECKO,  Chester  T.  v.  U.S.  Department  of  the  Navy  (Docket  No.  SF075209188) 
FISCHER,  Henry  R. , Jr.  v.  Veterans  Administration  (Docket  No.  AT075209190) 
FOLEY,  Severin  D.  v.  Department  of  the  Treasury  (Docket  No.  SL315H09010) 
FRANKLIN,  Marion  B.  v.  Department  of  the  Navy  (Docket  No.  NY075209115) 
FRAZEE,  Robert  E.  v.  Department  of  the  Air  Force  (Docket  No.  DE035109014) 
GALLAGHER,  Byron  N.  v.  Department  of  Agriculture  (Docket  No.  SE07528010020) 
GERARD,  Conrad  A.  v.  Department  of  Transportation,  FAA  and  Office  of 
Personnel  Management  (Docket  No.  PH083109004) 
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GONZALES,  William  v.  Department  of  the  Treasury  (Docket  No.  CH075209134) 
GOODWIN,  James  R.  v.  United  States  Postal  Service  (Docket  No.  DA075209254) 
HALE,  Youline  et  al.,  v.  Department  of  the  Air  Force  (Docket 
No.  DAO 7520 9 23 6j 

HARDY,  Brett  F.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DE531D09004) 

HARRIS,  Charles  R.  v.  Veterans  Administration  (Docket  No.  AT075209142) 
HARRIS,  Johanna  P.  v.  Department  of  the  Army  (Docket  No.  PH075209115) 
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No.  CH315H09022) 
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No.  DA075209091) 

LOFTON,  Jesse  L.  v.  Defense  Logistics  Agency  (Docket  No.  PH075209029) 

LONG,  Ralph  v.  Department  of  the  Air  Force  (Docket  No.  SF075209189) 
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MURPHY,  Aileen  A.  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  CH075209121) 

NEAL,  Lee  K.  v.  Department  of  Justice  (Docket  No.  SF07528010135) 

NEWCOMB,  Wallace  D. , Jr.  v.  National  Aeronautics  and  Space  Administration 
(Docket  No.  DC075209093) 

NESBIT,  Clarice  T.  v.  Veterans  Administration  (Docket  No.  PH075299088) 
NICHOLLS,  Roy  C.  v.  Department  of  the  Air  Force  (Docket  No.  DC075209040) 
NICHOLSON,  Peggy  v.  Department  of  Health  and  Human  Services  (Docket  No. 
DC075209066) 

NURSE,  Qiarles  A.  v.  Office  of  Personnel  Management  (Docket  No.  DC075209002) 
O'CONNELL,  Daniel  E.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DC531D09031) 

O'DONNELL,  John  L.  v.  United  States  Postal  Service  (Docket  No.  DA075209198) 
OPET,  John  H.  v.  U.S.  Veterans  Administration,  U.S.  Postal  Service, 

U.S.  Department  of  Labor  (Docket  No.  PH07528010298) 

OSBERG,  Thomas  R.  v.  United  States  Environmental  Protection  Agency  and 
Gary  L.  Shelton  (Docket  No.  PH035109019) 
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POSEY,  Soledad  C.  Department  of  the  Army  (Docket  No.  DA075299026) 
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ROBINSON,  Chester  L.  v.  U.S.  Postal  Service  (Docket  No.  CH075209194) 
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SNYDER,  Forrest  M.  v.  Department  of  Interior  (Docket  No.  SF035109006) 
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SORRELL,  David  E.  v.  Department  of  Justice  (Docket  No.  DC075209209) 

SPEARS,  Sandella  v.  Social  Security  Administration,  Department  of  Health, 
Education,  and  Welfare  (Docket  No.  SL075209010) 

SPENCER,  Leonard  R.  v.  Department  of  Transportation  (Docket 
No.  SE075209051) 

STANLEY,  Lonnie,  Sr.  v.  Department  of  the  Air  Force  (Docket 
No.  AT075209106) 

STEVENS,  Kathleen  v.  Department  of  the  Navy  (Docket  No.  SFQ75209171) 

SUGAR,  Roberta  v.  Department  of  Agriculture  (Docket  No.  NY315H99015) 

SUMNER,  E.  Carrie  v.  Department  of  Gommerce  (Docket  No.  AT315H09040) 

SWIENER,  Adrianne  v.  United  States  Army  (Docket  No.  SL315H09013) 

THOMAS,  Booker  T.  v.  Department  of  the  Army  (Docket  No.  PH043209010) 

THOMAS,  Lonnie  v.  U.S.  Postal  Service  (Docket  No.  NY075299015) 

THOMPSON,  Ray  E.  v.  Department  of  the  Army  (Docket  No.  SFO 35199006) 

TIMMONS,  Herbert  E.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209108) 
TOLER,  Jerry  v.  Department  of  the  Navy  (Docket  No.  SF075209220) 

TROIANO,  Gene  et  cd.  v.  Veterans  Administration  (Docket  No.  DC075209112) 
TURLINGTON,  Donald  C.  v.  Veterans  Administration  (Docket  No.  PH075209030) 
VAUGHAN,  William  W.  v.  Office  of  Personnel  Management  (Docket 
No.  AT083109005) 

VEEK,  Clarence  L.  v.  U.S.  Department  of  Agriculture  (Docket 
No.  SE075209062) 

WASHINGTON,  Willie  J.  v.  Department  of  the  Army  (Docket  No.  AT043209008) 
WATCHOUS,  Clifford  0.  v.  The  Department  of  the  Air  Force  (Docket 
No.  AT035109038) 

WATERS,  William  D.  v.  Department  of  the  Treasury,  Internal  Revenue  Service 
(Docket  No.  PH031709004) 

WOLLE,  Frank  R.  v.  Enviromental  Protection  Agency  (Docket  No.  SF035199010) 
WOOD,  Jean  Cameron  v.  Department  of  Justice  (Docket  No.  NY07528010005) 
WOODS,  Lee  Roy  v.  Department  of  the  Army  (Docket  No.  AT035109052) 

WRIGHT,  Floyd  v.  Department  of  Justice  (Docket  No.  AT075209081) 

WRIGHT,  Gary  A.  v.  Defense  Supply  Agency  (Docket  No.  CH075209108) 

YOST,  Peter  J.  v.  U.S.  Marine  Corps  (Docket  No.  SF075209036) 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  GRANTED  AND  THE  INITIAL  DECISIONS 
WERE  REVERSED: 

MARTIN,  Sharon  A,  v.  Department  of  the  Army  (Docket  No.  SL075209056) 

SAHNI,  Manmohan  v.  Government  of  the  District  of  Columbia  (Docket 
No.  DC035109029) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS  GRANTED  AND  THE  INITIAL  DECISION  WAS 
AFFIRMED; 

MITCHELL,  Rose  Mary  v.  U.S.  Department  of  Agriculture  (Docket 
No.  SL075209065) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS  GRANTED  AND  AFFIRMED  AS  MODIFIED: 
PEREZ,  Melvin  E.  v.  Department  of  the  Air  Force  (Docket  No.  DAO 353090 10) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS  GRANTED  AND  AFFIRMED  IN  PART  AND 
REVERSED  IN  PART: 

GARY,  Alberta  v.  Department  of  Agriculture  (Docket  No.  CH531D099002) 
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THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

CLARK,  Ernest,  Jr.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  SF075209142) 

HERNANDEZ,  Alfredo  Jr.  v.  Department  of  the  Navy  (Docket  No.  DA075299008) 
MARTINEZ,  Arthur  W.  v.  United  States  Department  of  Defense  (Docket 
No.  SF075209144) 

MURPHY,  Zane  E.  v.  Department  of  Energy  (Docket  No.  DC035109002) 

SANCHEZ,  Ramon  R.  v.  Department  of  Justice  (Docket  No.  SF075209024) 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DISMISSED: 

LONG,  Harris  D.  See  NORWOOD,  William  E. 

MANOFF,  Paul  v.  Federal  Trade  Commission  (Docket  No.  BN075209007) 

NORWOOD,  William  E.  and  Harris  D.  Long  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075209096) 

SMITH,  William  L.  v.  District  of  Columbia  Government  (Docket 
No.  DC075209192) 

THE  FOLLOWING  APPEALS  WERE  REOPENED: 

CORBETT,  John  v.  Department  of  Health  and  Human  Services  (Docket 
No.  NY315H81001) 

MANSFIELD,  Howard  E.  v.  Department  of  the  Air  Force  (Docket 
No.  SL531D09001) 

THE  FOLLOWING  REQUESTS  TO  REOPEN  AND  RECONSIDER  CASES  WERE  DENIED: 

MUNROE,  Robert  v.  Office  of  Personnel  Management  (Docket  No.  RB083190143) 
POLIDO,  Cecilio  v.  U.S.  Department  of  the  Air  Force  (Docket 
No.  RB752B90053) 

SHANE,  Olive  K.  v.  Department  of  the  Army  (Docket  No.  DC752B70051) 
VILLALUZ,  Rufo  D.  v.  Office  of  Personnel  Management  (Docket 
No.  RB083190107) 

THE  FOLLOWING  APPEALS  WERE  DISMISSED; 

BROWN,  Samuel  L.  v.  Civil  Aeronautics  Board  (Docket  No.  DC035199002) 
RHINEHART,  Virginia  E.  v.  Department  of  Health,  Education,  and  Welfare, 
Social  Security  Administration,  Office  of  Hearings  and  Appeals  (Docket 
No.  SL075209049) 

THE  FOLLOWING  REQUEST  TO  REOPEN  A DECISION  ISSUED  BY  THE  APPEALS  REVIEW 
BOARD  WAS  DENIED 

SESSIONS,  Royal  C.  v.  Office  of  Personnel  Management  (Docket  No. 
RB083190022) 

THE  FOLLOWING  MOTION  WAS  GRANTED; 

SMITH,  William  L.  v.  District  of  Columbia  Government  (Docket 
No.  DC075209192) 

THE  FOLLOWING  EXTENSIONS  WERE  GRANTED: 

JONES,  Laurice  v.  Department  of  Health,  Education,  and  Welfare  (Docket 
No.  CH07528010043) 

KENDRICK,  Elaine  v.  Veterans  Administration  (Docket  No.  DC07528010146) 
MASSEY  v.  General  Services  Administration  (Docket  No.  CH075209079) 
PITSENBERGER  v.  Department  of  the  Army  (Docket  No.  DC075209244) 

SWEETING,  Arthur  L.  v.  U.S.  Department  of  Justice  (Docket  No.  AT315H09025) 
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THE  OFFICE  OF  PERSONNEL  MANAGEMENT  WAS  ORDERED  TO  FILE  A BRIEF  IN  THE 
FOLLOWING  CASES: 

BLOOMINGDALE,  Earl  R.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  SL075299014) 

CUELLAR,  Danny  v.  U.S.  Postal  Service  (Docket  No.  SF075299045) 

FLORES,  Oscar  E.  v.  Department  of  the  Navy  (Docket  No.  SF075209186) 

LOCKWOOD,  James  K.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  PH075299049) 

RANDLE,  Anthony  v.  U.S.  Postal  Service  (Docket  No.  CH075299061) 

SISAK,  Theodore  v.  U.S.  Postal  Service  (Docket  No.  PH075299054) 

THE  FOLLOWING  ACTIONS  INVOLVED  THE  ACTING  SPECIAL  COUNSEL; 

(NOTE:  Each  entry  may  represent  more  than  one  action.) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Air  Force  (Docket 
No.  HQl 206811005) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (HOEHLE,  David  P.)  (Docket 
Nos.  HQ12088110002  and  HQ12088110003) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  State)  (ROHRMANN,  Edward)  (Docket 
Nos.  HQ120800015  and  HQ12068110004) 

ACTING  SPECIAL  COUNSEL  v.  George  H.  Farrow,  Sr.  (Docket  No.  HQ120600035) 
ACTING  SPECIAL  COUNSEL  v.  Berton  E.  Owens  (Docket  No.  HQ120600033) 

ACTING  SPECIAL  COUNSEL  v.  Robert  H.  Smith,  Jr.  (Docket  No.  HQ120600034) 
ACTING  SPECIAL  COUNSEL  v.  Paul  D.  Sullivan  (Docket  No.  HQ120600018) 

ACTING  SPECIAL  COUNSEL  v.  U.S.  Department  of  the  Army  (MORTENSEN,  Jewell  M.) 
(Docket  No.  HQ120800032) 

MUNOZ,  Manuel  and  Hans  M.  Mark,  Secretary,  U.S.  Department  of  the  Air  Force, 
In  the  Matter  of  (Docket  No.  HQ120800016) 

UNITED  STATES  DEPARTMENT  OF  STATE,  Passport  Agency  and  Honorable  Edmund  S. 
Muskie,  Secretary  of  State,  In  the  Matter  of  (ROHRMANN,  Edward)  (Docket 
Nos.  HQl 20800015  and  HQ12068110004) 
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FOR  YOUR  INFORMATION: 


DIGEST 


INITIAL  DECISIONS 


The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is  $13  per  year; 
($16.25  outside  the  United  States)  . 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States)  . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recorrmended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 


All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  number  and  date 
of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Secretary 

Secretary  Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G Seelman,  Jr. 
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